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“FHE INDIAN LAW REPORTS 


Rangoon Series 


APPELLATE CRIMINAL. 


‘Before Mr. Justice Brown. 


DHANA REDDY baht 


». Oct. 25, 
KING-EMPEROR . 


Criminal Procedure Code (Act V of 1898), section 403 not applicable to discharge— 
Fresh complaint, when to.be enter tained—Judicial discretion to be exercised in 
accepting fresh complaint—Court in revision, when to interfere. 


Held, ‘that an order dismissing a complaint or discharging an accused person 


does not’bar the taking cognizance of a fresh complaint of the same offence 


even though the order of dismissal or discharge has not been set onie:s in 


revision by a competent authority. 


‘Held, that the magistrate to whom a second complaint is submitted shocdd 
proceed in the manner laid down in section 200 seqq., that is after examining 


the complainant and holding a preliminary enquiry or local investigation if 


ssary, to decide whether there is sufficient ground for proceeding ; and that 
in coming to this decision he is bound to exercise a proper discretion and that 
the discretion if improperly exercised is a ground for interference in revision. 
Held further, that in such enquiry or investigation, the accused has no right 
to appear to show cause against acceptance of the complaint. 

' Dwarka Nath Mondul v. Beni Madhab Banerjee, 28 Cal. 652 ; Eniperor v, 
Chinna Kaliappa Gounden, 29 Mad. 126 ; Mi The Kin v. Nga E Tha, U.B.R. 
(1904-06), Vol. I, Cr. Proc. 19 ; Mir Aliwad Hossein v. Mahomed Askari, 29 


Cal. 726—referred to. 


Maiomed “Abdul Mennan Ve ‘etic Row, 28 Mad. 255; Nitratan Sen v. 


, Jogesh Chandra, 23 Cal. 983—dissented from. 


Campagnac for the appellant. 
Gaunt (offg. Government Advocate) for the Crown. 
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* Criminal Revision No. 4148 of 1929. 
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1929 Brown, J.—On the 6th june 1929 a complaint was 

puana filed by the Income-tax Officer, Rangoon, against 
na four persons of whom the petitioner Dhana Reddy 
Be Dae was one. The four accused were alleged to be members 
of a firm carrying on business as labour contractors 

at Rangoon and the charges against them were that 

they fabricated accounts for income-tax purposes and 

filed false returns of income’ and produced’ books 

of account which were false to theér knowledge. 
The magistrate took cognizance of the . complaint 

and examined witnesses for the prosecution. On the 

19th June he charged the Ist accused, directed as 
regards the 3rd accused fresh. proceedings would be 
taken, and discharged the 2nd and. 4th accused. 
:-Dhana Reddy was the. 2nd accused. No reasons 
were given by the magistrate for his discharge of 

“two of the accused. On the 30th August, that is, 
eleven days after the order of discharge, the Income- 

tax Officer filed a fresh complaint against the 
petitioner. In that complaint he set forth that a 
previous complaint had been filed. and that the accused 

had been discharged but alleged that he now had’ 
évidence to place. before the Court which was not 
within his knowledge at the time of filing the 
complaint referred to. The magistrate examined the 
complainant on oath and took cognizance -of the 
complaint. The accused has now come to this Court 
against the order taking cognizance. -The first ground 

taken is that the accused having been discharged 

by the District Magistrate the magistrate was not 
competent to take | cognizance of a fresh -complaint 
against him. I do not understand the learned 
advocate for the petitioner seriously to press now the 
extreme view that the order of. discharge was an 
absolute bar to the opening of fresh proceedings. 
Authority for such an extreme view can be found in 
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‘some of the earlier cases decided by the High Courts 1929 
of Calcutta. and Madras. Thus, in the case of Duana 
Nilratan Sen v. Jogesh Chandra Bhattacharjee (1), it ™p”* 
wastheld that “ where an original complaint is dis- ,<%° 
-missed under section 203 of the Criminal Procedure Sere 
Code, a fresh complaint on the same facts cannot be : 
entertained so long as the order of dismissal is not 

set aside by a competent authority ”. And this view 

of the law Was approved by the High Court of 
Madras in the case of Mahomed Abdul Mennan v. 
Panduranga Row (2), But the decision in Nilratan 

'. Sen’s case has been clearly overruled by a Full Bench 

—of the Calcutta High Court in the case of Dwarka 

Nath Mondul v. Beni Madhab Banerjee (3) followed 

by another Full’ Bench ruling in the case of Mir 
‘“Ahwad Hossein v. Mahomed Askari (4). And the 

same view of the law has been taken by a Full 

Bench of .the -Madras High Court in the case 

of : Emperor-:v. ‘Chinna Kaliappa Gounden and 
another (5). In Burma the late Chief Court and 

the Judicial Commissioner of Upper Burma: have 

- taken the same view, and the Courts now appear to 

‘be practically unanimous in holding that an order 

- digmissing a complaint or discharging an accused 
‘person does not operate as an acquittal under section 

403 and does not bar the taking cognizance of a 

fresh complaint of the same offence even though 

the order of dismissal or discharge has not been 

set aside in revision by a competent authority. 
‘There..can; I think, be no doubt now that that is the 
‘correct view of the law, and it is not necessary 

for me to’ discuss the arguments which have led 

the various Courts to. come to this decision.” The 





(1} (1896) 23 Cal. 983. (2) (1905) 28 Mad. 255. 
(3) (1901) 28 Cal. 652. (4) (1902) 29 Cal. 726. 
(5) (1906) 29 Mad. 126. © e 
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contention before me really is that. although the 
magistrate had jurisdiction to entertain a complaint 
he should not in fact have done so without at first 
making a preliminary enquiry to satisfy himself that 
there was a good ground for making a complaint. 
Although there is no legal bar to the institution 
of fresh criminal proceedings against an accused 
person who has been discharged for the same offence 
as that with regard to which he *has been dis-. 
charged it is obvious that the Courts should be 
chary in taking cognizance of complaints in such 
cases; otherwise there would be nothing to prevent 
an accused person’ being harassed again and again 
with regard to one charge. In the case of Mi The 
Kin v. Nga E Tha (1), the learned Judicial Com- 
missioner whilst holding that “the discharge of an 
accused person or the dismissal of. a complaint is 
no bar to the institution of fresh proceedings other- 


wise than under section 437, Criminal Procedure 


Code,” pointed out “that in dealing with a com- 
plaint in such circumstances the. magistrate is 
bound to proceed in the manner laid down in 
sections 200 seqg., that is after examining the 
complainant, and if necessary, after a preliminary 


‘enquiry or local investigation, to decide whether 


there is sufficient ground for proceeding. In 


‘coming to this decision he is bound to exercise a 


proper discretion, and a discretion improperly exer- 
cised would be a ground for interference by a Court 


-of Revision.” I agree generally in’ these. emarks,. 





And as regards this aspect of the ‘case,.:the -only 
point to consider appears to be whether the exercise. 
of the discretion of the Court to proceed  with- 
out holding a .preliminary enquiry is so clearly 





(1) U.B.R. (1904-1906) Vol. I, Cr. Procedure, 19 . 
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improper in the present case that the magistrate should 
be ordered to hold such enquiry now, before taking 
further proceedings. The magistrate who admitted 
the ‘second complaint was not the same magistrate 
as the magistrate who discharged Dhana Reddy, and 
unfortunately, ‘no reasons were given for the dis- 
charge in the order of discharge. When examined 
on oath as a gomplainant on the filing of this second 
complaint the complainant stated “the evidence I 
now propose to call was not available at the time 
I filed the first complaint.”” If this statement is 
true it is impossible to say that the magistrate exer- 
cised his discretion wrongly in taking cognizance of 


the complaint. I understand the fresh evidence re- . 
ferred to was the evidence of. certain clerks who 
directly implicate the. petitioner and who were not. 


examined by the Court before he was discharged. 
These witnesses have since been examined by the 
magistrate in the original case against K. C. V. Reddy, 
But beyond the statement of the complainant, the 
proceedings do not show that when cognizante was 
taken of the second complaint against Dhana Reddy 
fhe magistrate had any material before him to show 
what these witnesses would state beyond what the 
complainant himself. deposed to. 

It has been suggested that as section 437 ‘of the 
Code of Criminal Procedure now specifically pre- 
‘scribes that before an order of discharge is set aside 
the: accused should have an opportunity of showing 
‘-walisé agains tiits being set aside the magistrate ought 
"to have issued notice to the accused before taking 
“cognizance of the offence. This contention I am 
unable to uphold. “There is no question here of 
setting aside an order of discharge. The prosecution 
do: not contend that the discharge order was wrong. 
What they contend is that with the fresh evidence 
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now available they can establish the guilt .of the 
accused, if 

Section 202 of the Code-of Criminal Procedure 
gives a magistrate power to hold a preliminary 
enquiry before taking cognizance of a complaint but. 
does not ordinarily contemplate the accused taking 
part in that enquiry. I am unable to hold that 
there was any necessity to give notice to the accused 
before cognizance was taken. The magistrate would 
perhaps -have been better advised had he taken some 
steps to satisfy himself that fresh evidence really 
would be forthcoming before taking cognizance: 
After careful consideration however I am not satis- 
fied that there is sufficient reason now for inter- 
fering with the magistrate’s orders. I donot under- 


Stand it to be disputed that certain fresh witnesses 


have, since the filing of the complaint in the present 
case, given evidence before the magistrate in the 
original case against the first accused K.C,. V. Reddy 


_and that that evidence if believed would be evidence 


against the present applicant. And in deciding whether 
to take cognizance the magistrate was justified in consi- 
dering the fact that the complainant was a responsible 
official who had sworn before him that the fresh evidence 
he proposed to bring was not available when the first 


complaint was filed. There was in my opinion quite 


clearly no want of jurisdiction in the magistrate when he 
took cognizance on account of the previous order of 


discharge, nor am I satisfied that there was such an. 


improper use of his discretionary power as would in 
the circumstances justify the interference by this Court 


‘in revision at this stage.. 


The other objections taken fo the action of the 
magistrate 4s I understand them are :— 
(1) that the income-tax officer should, under 

_ the provisions of section 476 of the Code: 
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of Criminal Procedure, have recorded 
a finding in writing before filing the com- 
-plaint, and’ . 

(2) that the first complaint having failed the 
income-tax officer has become functus 
officio, and has no further power to file 
.a fresh complaint. 

In the first place itis to be noted that one of 
the charges brought against the petitioner is under 
the provisions of sections 417/511 of the Indian Penal 
Code. So far as an offence under these sections is 
concerned section 476 of the Code of Criminal Pro- 
cedure has no application. These objections can only 
be considered so far as the complaint under sections 
193 and 196 of the Indian Penal Code is concerned. 


As regards the first of the two objections there is 
not sufficient material before me to say whether in: 


fact a finding in writing has been recorded. As 
regards the second no authority. has been cited to 
me which justifies the view that the second. com- 
plaint was incompetent. I do not propose however 
to discuss these two points any further or to come 
torany definite finding on them, because they seem 
to me to be points which should be raised first 
before the magistrate. So far as I can discover no 


objection whatever has been taken as yet before’ 


the magistrate on either of these two grounds. That 


being so, I do not consider that they should be. 


dealt with:in revision now. . 
I therefore dismiss this application. 
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‘MA YAIT anp orien | 
THE OFFICIAL ASSIGNEE. 
(On Appeal from the High Court at Rangoon.) 


Transfer of Property Act (I V of 1882) s.. 6 (a), (e) —Spes Successionis—Inierest 
under Settlement in Trust—Vested Interest—Contingent _Anterest—Validity : 
of Transfer. 


A person entitled under a deed of settlement made in the lifetime of the 
settler to a vested interest in the income of the trust fund and to an interest in the 
corpus contingent upon his surviving at the period of distribution, can validly 
assign his interest under the settlement; his interest, whether vested or 
contingent, is not a mere possibility of the nature of the chance of an heir 
apparent succeeding, nor a mere right to sue so-as to be untransferable by the 
Transfer of Property Act, 1882, s. 6 (a) and (e). 

_ Decree of the High Court, L.L-R. 5 Ran, 145, affirmed. 


Appeal (No. 66 of 1928) from a decree of the 
High Court in its appellate jurisdiction (February 7, 
1927) affirming a decree of the Court in its eneranl 
jurisdiction (May 3, 1926). 

The suit related to the validity of a datster of 
rights under a decd of settlement executed in 1908 
by U Ohn Ghine, a merchant of Rangoon, who was 
a Kalai and died in 1911. The provisions of the 
deed sufficiently appear from. the judgment of the 
Judicial Committee. Questions as to the right of 
succession to the settler and the validity of the settle- 


‘ment were raised by suits in 1913. By a judgment 


of the Judicial Committee in 1921, reported at I.L.R. 
49 Cal. 310 and L.R. 48 LA, 553, it was held that 
the settler was not a Hindu within the mieaning of 


‘the Burma Laws Act, 1898, s. 13, and that the settle- 
- ment was valid. In 1919 Maung Chit Maung, the 


eldest son of the settler, sold and transferred to 
Mahomed Ebrahim Moolla “all his undivided share 
of inheritance right and interest in and to the 


* Present :.LORD ATKIN, LORD THANKERTON, SIR JoauN WALLIS ‘and SIR 
LANCELOT SANDERSON. 


Appr: £94 U2-2) Dist-os 70930) 2 
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estate of U Ohn Ghine, deceased, and in the rents, 
profits, investments or income thereof. and all. his 
right and interest under the trusts of the said 
settlement . . . . with all income, rents, invest- 
ments and profits of the said trust estate.” The 
youngest child of the settler attained the ae of 20 
in March 1921. 

In 1925 M. E. Moolla brought the present suit 
in the High Court against the present appellants, the 
trustees of the settlement ; he claimed a declaration 
that he had acquired the rights of Maung Chit 
Maung under the settlement, an account, and 
payment. The substantial defence was that, having 
regard to the Transfer of Property Act, 1882, s. 6 
{a) and (e), Maung Chit Maung could not validly 
assign his interest under the settlement. 

The trial: Judge granted the relief prayed. An 
appeal was dismissed by Rutledge, C.J. and Brown, J. 
by a -considered judgment asa “at TL. 4, 
Ran. 145. 

Subsequently to the above appeal the Official 
Assignee was brought on the record in place of the 
_ plaintiff who had been adjudicated an insolvent. 


1929 October 28. Dunne, K. C. and E. B. Raikes, 
K.C. for the appellants. 
Upjohn, K.C., and G. A. Rink for the respondent. 
_ October 28. The judgment of their Lordships 
‘was delivered by—- — 
~ Lorp ATKIN.—This is an appeal from the High 
Court. of Judicature at Rangoon in a suit which was 
brought originally by one Ebrahim Moolla, who was 
the assignee. of one Maung Chit Maung. The plaintiff 
claimed: té have a declaration of the interests of the 
assignor under a settlement made by the assignor’s 
father in the year 1908. The defendants, who are 
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the present appellants, are the trustees of the settlement,. 
and the defence to the suit was an allegation that 
the assignment was invalid by reason of its being. in 
breach of Section 6 of the Transfer of Property ‘Act; 


Act IV of 1882, which applies to the dispositions of. 


this particular. settler. The clauses relied on are 
clause (a) of Section 6, which say “The chance: 
of an heir-apparent succeeding to an estate, the 


' chance of a relation obtaining a legacy on the death 


of a kinsman, or any other mere possibility of a like 
nature, cannot be transferred ;” and clause (e}, which 
says that a mere right to sue cannot be transferred. 
The question at issue was whether the rights that. 
were given, if any, to the assignor of the. plaintiff, 
the eldest son, were a possibility of a like nature of 
an heir-apparent succeeding to an estate and so forth, 
or were a right to sue. That turns upon the con- 
struction of the settlement. Without going ‘into it in 
detail, it may be described as an ordinary settlement 


‘made in the settler’s lifetime, by which the settler 
transferred to the trustees a large amount of property, 


in substance, probably, the whole of his property, 
in trust to allow the settler during his lifetime to 
manage the property, and to have the sole benefit of 
the income both from the immoveable and moveable 
property. The settlement then proceeded to declare 
certain trusts that should come into operation after 
his death. The trusts to come into operation after his. 
death were that, as to the property comprised in three 
schedules, the trustees, during’ the life of the widow 


and until the youngest child attained the age of 


twenty, were to distribute the income in the manner 
provided, namely, that they were to pay 1,000 rupees 
a month to the widow, and to divide the remainder 
amongst the children, including the eldest son, Maung 
Chit Maung, the assignor of the plaintiff. After the 
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youngest child attained the age of twenty, the 
property was to be sold, and the proceeds were to 
be, divided in equal shares between the children 
then surviving, the issue of any child who was dead 
to represent his father’s share. There was a_ slight 
alteration in the trusts in relation to the property 
comprised in the fourth schedule, because in that 
case the property was not to be distributed until the 
death of the youngest child, and it was to be divided 
then amongst the children living at that date, 

Now, it is plain that the result of this disposition 
was to create, first of all, a vested interest in all the 
children in the income of the property; secondly, it 
created a contingent interest in all children in the 
corpus in respect-of all.the property until, at any 


rate, the youngest child reached the age of twenty. 


When the youngest child reached the age of twenty, 
the children who were alive at that date obtained a 
vested interest and a right to have the proceeds 


distributed among them as to the property in the 


first, second and third schedules. As to the property 
of the fourth schedule, all the children took a 
contingent interest until the death of the youngest 
child, and, as soon as the youngest child died, the 
children then surviving, and, of course, their issue, 
obtained a vested right to have the property distri- 
buted among them. That is a very plain and 
ordinary settlement, and it gives very plain and well- 
understood rights to all the parties who benefit 
under the’settlement : a vested right in the income, 
- contingent rights in the corpus; and it appears to 
their Lordships to be plain that the contingent 
interest which the children took, whether they took 
it under the first, second and third schedules or 
under the fourth schedule, was something quite 
different from a mere possibility of a like nature of 


11 


1929 
Ma YAiT 
wv 
THE 
OFFICIAL 
ASSIGNEE. - 


42. INDIAN LAW REPORTS. [Vou. VIII 


1929 an heir-apparent succeeding to the estate, or’ the 


Mayarr chance of a relation obtaining a ‘legacy, and also 

tux something quite different from a mere right to sue, 

(prriear Tt «is. a well-ascertained form of property—it | 
certainly has been transferred in this country for 
generations—in respect of which it is quite possible 
to raise money and to dispose of in any way that 
the beneficiary chooses. | 

Their Lordships think, therefore, that the defence 
failed, and that the Courts were perfectly right in 
making the. decree which was. eventually asked for, 

‘not by the assignee himself, but by his assignee in 
bankruptcy, who succeeded to his rights. 

Their Lordships think it desirable to say that 
they are not prepared to accede to-the whole of the. 
reasoning of the Courts below, who seem, with great 
respect, to have treated the interest in the corpus as 
being a vested interest at the time of the assignment, 
when, quite plainly, in their Lordships’ view, it was 
not: nevertheless, it being of the nature that their 
Lordships have described, it was such an interest as 
could be assigned, and the Courts were, in their 
Lordships’ opinion, quite right in making the decrees 
complained of. It is not unnatural, as it appears to. 
their Lordships, that when the matter comes to be 
‘carefully looked at, Counsel for the appellants find 

it impossible to put any different view before their 
Lordships from that which they have already 
expressed ; the case is indeed unarguable. | 

Their Lordships will humbly advise His Majesty 
that the appeal be dismissed with costs. 


’ Solicitors for appellants: Bramall & Bramall. 
Solicitors for respondent : Holmes, Son & Pott. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Baguley. 


U KA DOE 
v. 


KING-EMPEROR.* 


Penal Code (Act XLV of 1860) ss. 409, 427—Criminal breach of trust refers 
to moveable proparty—Standing teak trees immoveable property—aliernative 
conviction for mischief illegal—Essentials of offence of mischief. 

A Forest Range Officer marked certain growing teak trees and allowed them 
to be felled by a free licence holder whose license allowed him to fell only aule- 
nathat teak. The officer was convicted of criminal breach of trust and in the 
alternative of mischief. 


Held, that criminal breach of trust refers to moveable property only and 
that standing teak trees being immoveable property, the officer: could not be 
convicted of criminal breach of trust in respect of them. 

Durga Tewari v. King-Emperor, 36 Cal. 758 ; Jugdawn v. QO.E. 23 Cal. 372 + 
Reg. v. Girgaha, 6 Bom. H.C. 33—referred to. ; 

Held also, that the alternative conviction for mischief without a distinct 
charge in: respect thereof was also bad. Mischief is not a minor form of 
-criminal breach of trust and the intent to cause wrongful loss’ or damage is an 
essential for the offence of mischief. 


Ba Han for the applicant. 


BaGu_Ley, J.—The applicant, U Ka Doe, is or was 
Forest Range Officer of Sitkwin Range, Tharrawaddy 


Forest Division. One Po Thi got a free grant for 
ten tons of aule-nathat teak timber for construction 


of a kyaung. The condition of the license was that 
he was permitted to fell ten tons of aule-nathat teak 
marked by Range Officer, Sitkwin, that is, U Ka 
Doe, in Sitkwin Unclassed Forest. The procedure was: 
that’ first of all U Ka Doe had to mark the teak trees 
in order that the free license holder should fell them. 
After the irees were felled, the trunks were cut’ into 
logs and measured and the free hammer mark had to 
be put upon them. The Magistrate has found as a 





* Criminal Revision No. 4398 of 1929 of the ree of the 7th Additiona. 
Magistrate of Tharrawaddy i in Cr. Regular No. 13 of 1928. 
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fact that instead of the teak trees so marked and 
felled being aule-nathat trees they were growing teak 
trees. He has charged U Ka Doe under section 409, 
Indian Penal Code. “‘ That you on or about the moath 
of Waso 1290 B.E. at Sitkwin, being a public servani 
in the employment. of Government, namely a Forest 
Ranger, and in such capacity entrusted with certain 
property, to wit teak trees, . . . .°. committed 
criminal breach of trust’in respect of the said property.” 
After this charge had been framed, the accused 


entered upon his defence and in the end the learned 


Magistrate found him guilty of an offence under 
section 409, Indian Penal Code or an offence under 
section 427, Indian Penal Code. He then sentenced 
U Ka Doe to six months’ rigorous imprisonment. On 
appeal to the Sessions Judge, the conviction was upheld, 


. but the sentence was reduced to the term of imprison- 


ment already undergone and.a finé of Rs. 300 or in 


_ default three months’ rigorous imprisonment. There 


were other accused in this case, but thcir fate is of 
no importance in the present matter. 

The first point to be considered is whether the appli- 
cant could possibly have been convicted under section 
409, Indian Penal Code in connection with standirg 
teak trees. The general current of authority is that sec- 
tion 405, in which criminal breach of trust is defined, 
can only refer. to. ‘moveable property. Vide Jugdawn 
Sinha v: Q.E. (1), which followed Reg. v. Girgaha 
Dharmadas (2). The same opinion has also been ~ 
expressed in Q.E. v. Bhagu (3) and Durga Tewari v. 
King-Emperor (4). In the last mentioned. case, the 
accused was entrusted with a standing crop of paddy 
which he reaped as soon a8 it was ripe, but nevertheless 





(1) (1895) 23.Cal. 372... (2) 6 Bom. H.C. Criminal 33. 
(3) Ratanlal’s Unreported Criminal Cases (1897) 928. 
(4) (1909) 36 Cal. 758. 
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it was held that section 406 could not ‘apply to his 
offence. ¢ . 

In the present case it is hardly necessary to 
decide whether a Range Officer is to be regarded as 
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entrusted with the teak trees throughout the whole Basuzey,J 


of his range or with dominion over those teak trees, 
for those teak trees. must be held to be immoveable 
‘property in the form in which they are entrusted to 
him and therefore he cannot be held to, be guilty 
of criminal breach of trust in respect of them. 
_- The alternative conviction under section 427, Indian 
Penal Code, I must also regard as bad. In the first place, 
there was not an alternative charge under section 427 of 
mischief. The applicant has not been given any chance 
of defending himself with regard to. the allegation of 
_ mischief. Mischief is not a minor form of criminal 
breach of trust. In fact the offence of mischief is 
~ quite distinct from«criminal breach of trust and, most 
important of all, there is no allegation that Govern- 
ment has been put to any loss owing to the marking 
or cutting down of these teak trees, and the causing 
of wrongful loss or damage and intent to cause wrongful 
loss or damage is: an essential for the offence of 
mischief. ae 
It seems to me that the accused has been tried 
with the Magistrate’s view at an entirely wrong angle. 
‘On the allegation which has been™held to be proved, 
it would have been perfectly simple-to have charged 
him under the Forest Act and Rules, but for some 
reason which is not apparent the prosecution have 
chosen to take their stand on the Indian Penal Code. 
It is impossible, if I accept the facts put forward for 
the prosecution as proved, to convict the applicant 
under the Forest Act.and Rules, because he has not 
been charged under these and has not been given 
any opportunity of putting up.a defence which might 
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* meet a. charge under the Forest Act. The applicant 


~am told, is an elderly man at the end of his service 
with the Farest Department and he has spent” some 
time in jail and undoubtedly been put to a‘very great 
deal of expense in carrying this case through . the 
Courts. It may be that he has been sufficiently 
punished for anything that he may have committed. 
I therefore set aside the conviction and sentence: 
but make no order for a re-trial. The fine will be 
refunded. Whether further charges are brought-under: 


the Forest Act must lie with the authorities concerned. 
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APPELLATE CIVIL, 


Before Mr, Justice Maung Ba and Mr. Justice Brown. 


MA KIN OH 
i: oo 
MA KIN GALE.*. 


Buddhist Law—Inheritance—Contest between a half sister and a niece—Twin- 
zayo, a hereditary office or estate—Succession to Ayo, how determined. 


Held, that subject fo the special custom that.a male ‘‘Ayo” must be suc- 
ceeded only by the nearest male relative of the deceased and that a female 
* Ayo” must be succeeded by the nearest female relative of the deceased, the law 
applicable in determining the heir to an “ Ayo” is the Burmese Buddhist Law. 


Held, that at Burmese Buddhist Law, a nephew or a niece is not excluded 
by a half brother or sister ; and both would be heirs. 

Held, however, that in succession to a hereditary estate such as an “ Ayo”, a 
niece of the deceased, especial ggywhere the “ Ayo” descended through a common 
ancestor of the deceased and the niece, would exclude a half sister of the 
deceased. 


Le Maung vy. Magfwe, 10 L.B.R. 107; Ma Gyi v. Ma Kin Saw, 11 L B.R: 
460; Maung Kyaw v. Maung Po Myit, 3 Ran. 86 ; Maung Tha Zin v. Ma In, 
2 U.B.R. (1892-96) 327 ; Taung Mro v. Aung Nyun, Civil Second Appeal 123 
of 1916, C.C.L.B.—referred lo. 


Thein Maung for the appellant. 
Kyaw Din for the ‘respondent. 


Maunc Ba-anpd Brown, JJ.—This appeal arises 
out of a dispute as to.who should succeed the late 
ex-Queen Kyehmyin as “ Twinzayo.” 

The following extract quoted in the Upper Burma 
‘case of Maung Tha Zin v. Ma In (1) will explain what 
“Twinzayo” means. Dr. Noetling in his report on 
the Petroleum Industry in Upper Burma observes :— 

“ It is one of the peculiar features of the Yenangyaung Oil-field 
that its exploitation has been in the hands of a corporation since 


the earliest times. There are 24 families which enjoy the right to 
dig for oil in a certain not well defined area close to the villages 
* Civil First Appeal No. 17 of 1929 from the judgment of the District Court 


of Magwe in Civil Regular No. 24 of 1926. 
(1) 2 U.B.R. (1892-96) 327 334. 
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1929 of Beme and Twingén. These families are called “ yoya” fami 
Makin On lies, and every member of them was entitled to dig for oil. The 
M ete head of one of these families is called the “ twinzayo’” who enjoy- 


Gatz, - ed certain privileges. The ‘‘ yoyas” are divided into male and 
Whatone Be female yoyas, there being 18 of the former and 6 of the latter. 

AND The title and rights of the “yoya ” descend strictly in primo- 
Brown, JJ. 


geniture, the male “ yoya” being solely in the male, and the female 
‘“ voya” in the female line. 6 = ‘is 
It seems that when King Mindon introduced the monopoly. sys- 
tem, he confirmed the customary rights of the “ yoya” families.” 
_ The “twinzayo” under consideration is a female 
one, and ‘the last owner was ev-Queen Kyehmyin 
who died in. January 1924, leaving a son and a 
grandson. There being thus no female descendant in 
the ‘direct line, three collaterals have come forward 
with rival eas, 

The following genpoliutedl tree shows their rela- 
ee to the last “ pes i 


"Ma Kauk Ya (1) (Lwinzayo). . 


Ma Kayin (2) 
Ma : (3). 
| is 
Ma ca (4) : U'Shwe So 
"Ma O (5) 
| | 
Ist wife 2nd wife 14th wife Ma Thi Hla 
Ma Shan ' Ma Cho ; 
Mg.Mg.U fo. Ma Kin Gale alias | 
‘ ; ee + Ma Me Gale 
: boy 3 al age ee i (plaintiff). 
' KinLe . ° £x-Queen Mg, Mg. Gale 
(2nd. deft.) | Kyehmyin (6). : 
Kin O Gyi 
(1st deft.) 


From the above tree it will be noticed that the 
“yoya” descended from female to female in the 
direct line up to Ma O No, 5. When Ma O died 
she left no descendants. So.the “yoya” went to ex- 
Queen Kyehmyin (No. 6). The succession through 
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the elder sister Ma Tayok having become extinct it 
went to the senior female descendant of her brother 
U Shwe Sv who himself could not succeed, .U Shwe 
So was a Minister during the reign of King Mindon 
and his official designation was Yenangyaung Mingyi. 
He was dismissed when King Thibaw became King. 
But he lived up to a ripe age of 92. He married 14 
wives (see Exhibits C and D at pages 119-120) among 
whom we are only concerned with three, viz., Ma 
Shan, Ma Cho and Ma Thi Hla. 

There is clear proof that Ma Cho was his pan 
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(official) wife, z.e. a wife who was recognised by the 


King and who alone could attend Court functions, 
There is also reliablé proof that Ma Thi Hla was the 
- wife of the Mingyi and that Ma Kin Gale (respond- 
ent) is his legitimate daughter by that wife. 

The lowereCourt hag held “ that the ex-Queen’s 
half sister = Kin Gale (respondent) has a_ better 
claim to the “ yoya” than either the ex-Queen’s own 
brother’s daughter Kin O Gyi (appellant) or her half 


brother’s daughter Kin Le, by applying the principle : 


that the nearer excludes fie more remote. 
' Kin Le has not appealed and so we need only 


consider the claims of the év-Queen’s half sister as 


against her full brother’s daughter. 
For the appellant it is contended that the princi- 


ples of Burmese Buddhist, Law is not applicable to. 


-a case of succession to an Ayo, which is more of a 
claim to status than to property and which should 
be determined according to the custom to keep the 
office in the same family, ie. a family of the same 
couple and their descendants. 

The above contention is‘not strictly correct. It 
seems to us that in the first place we are following 
custom when we hold, as we must, that the ‘ayo’ 
should be succeeded only by a feinize and that in the 
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second place we have no alternative but to be guided 
py the principles of Burmese Buddhist Law in deter- 
mining who is the nearest female heir. We agree that 
an “ayo” «which gives the owner the right to apply 
for and get well sites within the Bufmese oil reserves) 
is in the nature of an hereditary office or estate. In 
section 7 of Volume I of the Kinwun Mingyi’s Digest, 
Manugye says :— 

“Two brothers and their families live together. Ifthe here- 
ditary office held by the elder was obtained by himthrough the 
exertion of his younger brother the latter shall succeed to it on his 
death. On the death of the younger brother, or on his inability to 
hold the office his nephew (son of his elder. brother) shall succeed 
to it. If, however, he (younger. brother) did nothing towards the 
acquirement of the office which was obtained by his elder brother’s 
own endeavours, then the latter’s son shall inherit it.” 

The above affords a principle for guidance. A 
hereditary office goes to a son ordinarily but a brother 
can oust that son if the office has been “acquired 
through his exertions. From this it may be inferred’ 
that in the absence of a son the office would go to 
the younger brother. Applying this principle to the 
present hereditary right known as “ayo,” in the 
absence of a direct descendant it would devolve 
upon a collateral. Generally the “ayo’’ is held by 
one person only and-so in determining who is the 
best entitled among the collaterals we have no alter- 
native but to be guided by the Dhammathats, unless 
there is an undisputed and ancient estabiished custom 
to the contrary. Such a custom has not been 
established. . ; 

Though the “ayo” is female it is not disputed 
that when circumstances arise it may descend through 
a male, as it has already done in the case of the 
late holder ex-Queen Kyehmyin. It only remains to 
consider the rival claims of the parties and to decide 
which is superior. 
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We have been referred to a decision of the late 
Maung Kin, J., in the case of Taung Mro,v. Aung 
Nyun (Civil 2nd Appeal 123 of 1926) where he held 
that “full blood #lations exclude half blood relations.” 
‘That was the personal view of the learned Judge. 
He observed “I can find no text which says that a 
person may share in the estate of his deceased half 
brother along with the deceased’s own or full brother.” 
_ That view appears to be too. wide and has been 
doubted by Heald and Chari, J.J. in the case of 
Maung Kyaw v. Maung Po Myit (1). In both the 
cases the contest was not between full blood brothers 
{or sisters) and half blood brothers (or sisters) but 
_Wwas between more distant relations. In Taung Mro’s 
case the contest was between the deceased’s elder 
half sister’s child and her younger full brother’s 
grandchildren. In Maung Kyaw’s case the contest 
' was between deceased’s mother’s half brother and 


half sister on the one side and the deceased’s father’s © 


full cousin on the other. 

In the latter case the learned Judges decided the 
dispute by applying the principle that inheritance 
shall not ascend if itcan possibly descend and that it 
‘must not ascend more than is necessary. — 

The late Mr. Justice May Oung in his treatise on 
Buddhist Law observes : “ The Dhammathats are silent 
as to the respective claims of brothers and sisters of 
the whole blood and those of the half blood and 
there does not seem to have been any decision of 
the superior Courts on the question whether when a 
person dies leaving a full brother or sister and a 
half brother or sister, thé former excludes the latter 
as in Hindu Law.” He further observes: ‘ But 
considering that the former relationship is closer it 





(1)- (1995) 3. Ran. 86. 
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would perhaps be right to give it preference—at least 
where the half blood have divided.” 

In our opinion this view appears to “be just and 
equitable and also appears to hagge been adopted. 
In the case of Le Maung v. Ma Kwe (1) decided by 
Twomey, C.J., and Robinson, J-, the former in the 
course of his judgment observed: “The learned 
District Judge is probably right in holding that the 
ruling in Ma Hmin Bwin’s case may properly be 
applied in favour of brothers and sisters of the half 
blood when there are no full brothers or sisters,’ 
This passage has been quoted with approval in the 
later case of Ma Gyi v. Ma’ Kin Saw (2).. ~ 

It has not been seriously disputed that if the ex- 


Queen had left a full sister that. sister would have 
been her rightful successor. Instead of a full sister 
she has left a daughter of a full brother. It has. 
been pointed out that succession. can descend 
through a male as it has done in the case of the 
ex-Queen. Ordinarily as the ex-Queen left no direct 
descendants the “ayo” would go to her full niece. 
The question is whether her half sister’s claim ig 
superior:in any sense. The lower Court has held 
that half sister is nearer in degree of relationship 
than full niece. This is doubtful. She can claim 
through U Shwe So only whereas the full niece 
claims through both her grandfather U Shwe So and 
her grandmother Ma Cho who was admittedly the 
pwedat (official) wife among.all his wives. 

In relationship the parties seem to be equidistant 
but in other respects the appellant’s claim appears to 
be superior she being a descendant from a pwedat 
wife of U Shwe So through whom the “ayo” des» 
cended and also being related to the last holder 
through that wife. : 


(1) (1919) 10 L.B.R. 107 (109), 38} (1922), 11 L.B.R. 460 (461). 
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*We allow the appeal, set aside the decree of the 1929 
District Court and pass a decree declaring that the- ma nx On 
‘appeHant is the rightful successor to the “ ayo”’ with © wa ‘km 


costs in both Cotifitts (advocate’s fee 10 gold mohurs.' GALE. 
j -Maune Ba 
AND 
Brown, JJ. 
APPELLATE CIVIL. 
Before Mr, Justice Manng Ba and Mr. Justice Brown. 
“MA GALAY AND ONE 1929 
Os. Nov. 12, 


MA E MYA AND OTHERS. * 


Buddhist Law—Inheritance—Half brother or sister, whether they exclude ¢ a 
nephew or niece. 


Held that a brother or sister of the half blood stands in the same degree of 
relationship for the purposes of succession as a ae or niece of the full 
blood and would share equally. 

Semble : a brother of the full blood would exclude a brother of the half blood 
for inheritance. 

Taung Mro v. Aung ice 12 B.L.T. 103—referred to. 


Ba Si for the appellant. 


~ Maung Myint for the first respondent. 
Kya Gaing and Kin u aung Gyi for fepemsen: 
2 to 4. 


MaunG Ba AND Brown, JJ.—The ist respondents 
Ma E Mya and .the deceased were both spinsters., 
For about 35 years they lived together and carried 
on business jointly. Ma Gyi died in February 1927 
having a half interest in the joint business. Ma Gyi 
left appellants-plaintiffs who are her half sister and 
half brother and also respondent’s defendants Nos. 2 
to 4 who are full nephew and full nieces. : 

A preliminary issue as to who should be Ma 
Gyi’s heirs was framed. The learned District Judge 





* Civil First Appeal No. 69 of 1929 from the judgment of the District Court 
of Pegu in Civil Regular No, 22 of 1928 gg 
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following the law laid down by Maung. Kin, J. in 
Taung Mro v Aung Nyun (1) that “full blood relae 
tions exclude half blood relations although the latter 
may be nearer in degree” held that the respondents 
would exclude the appellants. He accordingly dis- 
missed the suit. From the dismissal the present 
appeal has been preferred. 

The Dhammathats are silent on this point. The 
nearest rule of partition in the Manugye is that 
mentioned in section 18 which runs : “when after the 
death of the parents the children live separately 


- after division of property) the law that the inherit- 


ance shall not aecend is this: Upon the death of 
such relations without leaving wife or husband, son 
or daughter, let not inheritance ascend to elder 
brothers or sisters, let younger brothers or sisters 
only snjoy it”. ; 

According to his rule, Ma Gyi’s estate should go 


‘to her younger brothers or sisters, if any. Unfer- 


tunately her younger full brother Aung Bu, had 
predeceased her, leaving 3 children who are res- 
pondents 2 to 4. Pitted against these we have the 
deceased’s younger half brother and half sister who 
are the appellants. 

May Oung, J. in his treatise on Buddhist Law 
expresses an opinion that the full blood brother or 
sister being closer it would be right to give him or 
her preference to half blood brother or sister. We 
feel inclined to agree with him. But in our opinion 
the law laid down by Maung Kin, J. that full blood 
relations exclude half blood relations however nearer 
in degree of relationship is too wide. We might 
agree with him if he had said that among relations 


of the same degree the full blood should be pre- 


ferred to the half blood. 
: (i) 12 B.L.T. 103. 
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Is a half brother or sister nearer related than a 
full nephew or niece? JYhis question is one not 
wery easy to answer. Among full blood relations a 
-sister or brother is no doubt nearer than a nice or 
nephew. Can the same be said in the case of a 


half blood sister or brother. We have our doubts 
and we are inclined to think that they are equally 


related in blood. ; 
In the present case the appellants are younger 
than Ma Gyi. So was Aung Bu, the father of res- 


pondents 2 to 4. In these circumstances we 


consider it cquitable to hold the appellants and res- 
pondents 2 to 4 are heirs and that each of the five 
heirs is entitled to a fifth part of the estate. 

Each party to bear its own costs: in -this Court. 
Costs in the Trial Court to follow the final result: 


APPELLATE CRIMINAL. 


' Before Mr. Justice Baguley. 


K. C. V. REDDY 
v 


KING-EMPEROR,* 


Criminal Procedure Code (Act V of 1898) ss. 476, 4768, 537.—Recording of 
finding of an offence referred to in s. 195, being committed optional for officer 
making a complaint—Accused’s right of appeal to superior officer is against 
complaint, not the finding—Oral examination of officcr by magistrate being 
superfluous docs not affect case——Obscure wording of charge—Advocate 
and accused’s knowledge of the charge—Objection to the charge, when to te 
rofsed.- ° * 

Under thé provisions of section 476 of the Criminal Procedure Code an income- 
tax officer is net bound to record a finding that in his opinion.an offence referred 
to in s.195 has been committed before he makes a complaint against a person in 
respect of a false return for income-tax purposes. The accused is not thereby 
prevented from filing his appeal to his superior officer under the provisions of 
section 476 (6). ‘Such appeal is not against the finding, but agains the filing of 
the complaint. 

* Criminal Appeal No. 1305 of 1929 from the order of. the District Magis- 

trate of Rangoon in Criminal Regular Trial No.59 of 1929. 
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The officer is not required to be examined on the complainitiiby the 


" Magistrate, but if he is, it is a si aa that. does not injuriously affect the 


accused. 


Although the wording of a charge may be very obscure or even meaningless, yet 
if the accused and his advocate are all:along aware what the actual charge is and 


no injustice has resulted, the irregularity is cured under the provisions of s, 537 


of the Criminal Procedure Code. Where an advocate has had opportunities to. 
object to the wording of a charge, it is too late to raise such an objection only 
in his concluding address at the trial. 


de Glanville and Gregory for the appellant. 
Gaunt (Offg, Government Advocate) for the Crown. 


BaGuLey, J.—The appellant, K. C. V. Reddy, has 
been convicted under two charges under section 193 
Indian Penal Code, and section 177, Indian Penal Code, 
On the first charge he was sentenced to three months’ 
rigorous imprisonment and a fine of Rs. 16,000, and 
on the-second charge he was sentenced to three months’ 
rigorous imprisonment and a fine of Rs. : 1,000, or 
in default two months’ rigorous imprisonment, the 
sentences of imprisonment to run concurrently. Against 
this conviction he now appeals. _ 

The facts that gave rise to the prosecution are as 
follows. K.C.V. Reddy is the senior member of a 
partnership which for several years has held a contract 
for the supply of labour both to the Port Trust for wharf 
cooliés and also to the British India Steam Navigation 
Company for the supply of coolies for working on their 
ships. For many years the Income-tax Department paid 
no attention to the accounts kept by the firm, but 
assessed them to income-tax arbitrarily, guessing the pro- 
fits as being 10 per cent. of the total payments from these 
two bodies. For the year 1927-28, however, they appear 
to have wished to proceed on a more exact basis and 
they called’upon the firm to furnish a return. of income 
for the past twelve months in the usual form. A return 
was furnished in two portions because the constitution 
of the partnership had changed in the course of the 
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year. ‘The two returns together showed a loss for the 
year of bétween Rs. 25,000 and Rs. 26,000. The 
Intcome-tax Department were not satisfied with this 
return and called for the production of books. Some 
books were sent to the office and then in consequence 
of what came out in what have been referred to in this 
case as the Port Trust defamation cases, an enquiry was 
instituted by the Criminal Investigation Department with 
the result that many further books we#e seized. These 
books are now before the Court and no dispute has been 
made to the allegation that they are books kept up by the 
firm. In the end, the Income-tax Department decided 


that the business so far from being run ata loss had. 


been run at a very‘large profit and an arbitrary assessment 
was made by the Income-tax Department upon which 


the firm has been assessed to income-tax. In addition at. 


this, the present appellant together with his other partners 
was prosecuted. At first there were four persons accused 
but in the course of the trial, proceedings against three 
of them were dropped or transferred to other cases and 


charges were framed against the present appellant alone. 


‘In this appeal, questions of law have been raised 
and also questions of fact. I will first deal with 
‘the law points. The first objection on legal grounds 
can be easily dealt with. The appellant has been 
sentenced to three months’ rigorous imprisonment and 
a fine of Rs. 1,000 or in default two-months’ rigorous 
imprisonment under section 177, Indian Penal Code. 
Section 177, Indian Penal Code, consists of two para- 
graphs and it is obvious that he has been convicted 
under the: first paragraph. Under this paragraph 


only simple. imprisonment may be imposed and the » 


maximum sentence is six months. Consequently, the 
sentence. of three months rigorous imprisonment could 
at worst be only three months’ simple imprisonment 
and the maximum ‘substantive term of imprisonment 


27 


1929 
K.C.V. 
REDDY 
u 
-KING- 
EMPEROR. 


BAGULEY, J. 


28 


1929 
KC. V. 
REDDY 

2, 
KixeG- 
EMPEROR 


BAaGutey, J. 


INDIAN LAW REPORTS. [Vot. VIII 


under the paragraph being six months the infimum 
sentence of imprisonment in default of payment of 
fine is six weeks. The Crown did not contest this 


- portion of the appeal. 


The next ground of appeal: is that the procedure 
of the Income-tax Officer in filing the complaint 
was irregular and this irregularity eordpletely vitiates 
the proceedings. Under section 195, Criminal Pro- 
cedure Code,*these offences could only be dealt 
with on the complaint of the public servant concerned 
and section 476, Criminal Procedure Code, prescribes 
how that complaint is to be initiated. It is not 
contested that the Income-tax Officer in an enquiry 
of this nature is acting as a Revenue Court, and 


‘section 476, omitting the unnecessary words, runs as 


follows: “ When any Revenue Court is of opinion 
that it is expedient in the interests ‘of justice that . 
an enquiry should be made into any offence referred 
to in section 195, sub-section (1), clause (b) or (c) 
which appears to have beet committed in or in 
relation to a proceeding in that Court, such Court 
may, after such preliminary enquiry, if any, as it 
thinks necessary, record a finding to that effect and 
make a complaint thereof in writing signed by the 
presiding officer of the Court and shal] forward the 
same to a magistrate, etc.” In the present case, the 
Income-tax Officer concerned was Mr. F. C. Fischer. 
When he had satisfied himself that an offence or 
offences had been committed, he first ofall, as was 


_ required by the Income-tax Act, communicated with 
‘the Assistant Commissioner ae Income-tax and 


received directions from: him that the firm should be 
proceeded against. ‘under. section 52 of the Indian 
Income-tax Act, that. being’ the section which has to 
be called into play when anybody files a false return - 
for income-tax purposes. Having got, this direction, 
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he filed a complaint direct to the District Magistrate, 
Rangoon, appeared before him and was examined on 
oath as am ordinary complainant. This examination 
on- oath was unnecessary, because, when a public 
servant files a complaint under this section, it is not 
necessary that he should be examined on oath like 
an ordinary complainant, but this examination on 
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oath being a mere superfluity it is impossible to hold — 


that the appellant was in any way injuriouslyzaffected 
by it, and therefore this examination en oath may be 
disregarded. Complaint, however, is made that there 
is no finding recorded by the Income-tax Officer 
that it is expedient in the interests of justice that an 
enquiry should be made and that there was no 
preliminary enquiry, and that by the absence of these 
two things the appellant has been  injuriously 
affected. As regards the preliminary enquiry, it is 
obvious from the wording of section 476 that-no 


preliminary enquiry is necessary for the section itself. 
refers to “such preliminary enquiry, if any, as it 


thinks necessary.” ee 
The other omission _requires more consideration. 
It is argued that as there is no finding recorded 
that further enquiry is expedient in the interests of 
justice, the appellant was deprived of his right of 


appeal which, he would get from section 476 (b) of 


the Criminal Procedure Code. It is said that unless — 
and. until a finding has been recorded, he could not - 


possibly file an appeal because there was nothing to 
appeal against. A close scrutiny of section 476 (6) 
however does not appear to show that it is necessary 
for a finding to be recorded in writing in order that 
an appeal may be filed. Section 476 (b), omittifig 
the unnecessary words, states: “Any person on 
whose application any Revenue Court has refused to 
make a complaint under section 476 or against whom 
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1929 such. a complaint has been made, may appeal to a 


a v- Court to which such former Court is subordinate, 
we and the superior Court may thereupon <#irect the 
Euvenor, Withdrawal of the complaint.”” This does not say that 
: an appeal has to be filed against the finding. The 
mere fact that a complaint has been made opens the 
way to an-appeal under this section, and on the 
wording of section 476 (b) it seems that the appeal 
could be filed as soon as the accused became aware 
of the fact that a complaint had been filed. Another 
point which has to be noticed isethis—that section 
476, Criminal Procedure Code, does not state that if 
the Court finds that-further enquiry is expedient it 
shall record a finding that further enquiry is necessary 
in the interests of justice. The word used is “ may ”” 
In Sohoni’s Code of Criminal Procedure, an extract is 
given from the proceedings of the Select Committee 
which revised this section, and they draw attention 
to the fact that they have substituted the word “may ” 
for “shall” ; and when a “shall” is altered into a 
“ may,’ the deduction which is usually made from‘ 
this change is that whatever it was said shall be done 
before was compulsory, whereas the alteration of 
“shall” to “may” makes the action discretionary, 
If, however, there were any doubt in the matter one 
has to see whether by any chance thg@accused has 
been injuriously affected by the irregularity of any 
procedure. In this case, what is complained of is 
that the appellant owing to there being no finding 
recorded lost his right of appeal. As I have said, in 
my opinion he did: not lose the right of appeal. He 
could have filed an appeal as soon as the complaint 
h@d been filed and his’appéal would have been not 
against the finding but against the filing of the 
complaint. The Court to which he would have to 
appeal ‘would be the Court to which appeals 
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ordinarily lie from the Revenue Court which filed 
the complaint. The Income-tax Officer when exam- 
ining thg: return made for the purpose of income-tax 
was subordinate, in that appeals from his decisions 
would lie to the Assistant Commissioner of Income- 
tax. The Assistant Commissioner of Income-tax as 
it happened was the same officer whe directed the 
Income-tax Officer to file the complaint, so that the 
appellant, had he lost a right of appeal, lost the right 
of appealing to the officer who was really directing 
his prosecution It is somewhat strange that this 
should be the result of reading together the various 
Acts which appertain to this case, but that is the 
result. His appealg would lie to the same officer 





under whose orders the Income-tax Officer was: 


acting when he filed the complaint. This right of 
appeal certainly appears to be of practically no 
value. 

Only one case has been quoted to me on that 


point on behalf of the appellant Kalisadhan Addya~ 


v. Nani Lal Hazra (1), but this does not appear to 
“me to be directly to the point, and I do not think 
it necessary to deal with the various rulings put for- 
ward on behalf of the Crown, as the point appears to 
me to be sufficiently clear in this particular instance. 

I am ungble to agree that the appellant has been 
in any way injuriously affected by the failure to 
record a finding to the effect that it was expedient 
in the interests of justice that further enquiry should 
be made and I must hold this law a against the 
appellant. 

The next point is ‘with toerdl to the charge. 
This case, as-I have said, ‘started with four accused 
persons, all the four partners of the firm. It was 





(1) (14924) 52°Cal..478.- - 
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begun before Mr. Collis, then District Magistrate, 
Rangoon. - He recorded a certain amount of evidence 
and then he was succeeded in his officegby Mr. 
Martin, who recorded the rest of the examination-ir- 
chief and examined the accused. Then he framed 
charges against the present appellant on August 19th, 
1929. The case came up for hearing again on 
August 22nd, but on that date Mr. Martin was 
already under crders to make over charge of his 
post and he took no further actions The case was 


called the next day when it was dealt with by Mr. 
Collis, who had again become District Magistrate, 
Rangoon. He notes that a de novo trial was not 
claimed. He then proceeded with the further 
cross-examination of the prosecution witnesses. He 
further examined the accused, heard the defence 
witnesses, and, after hearing counsel on both sides, 


passed orders. The actual wording of the charge 


framed is as follows.: (I only quote the first head of 
the charge because the appellant has been acquitted 
on the second head and there is no complaint of 
any ambiguity about the third head.) “That you, 
K. C. V. Reddy, in August 1928, fabricated false 
evidence for the purpose of being used in a judicial 
proceeding, to wit, Income-tax return of K. C. V. 
Reddy & Co. for the year 1927-28.” The wording 


-of this charge is. most unfortunate, because when 


closely examined, it does not seem to mean. anything 
at all. The charge literally is one of the fabricating 
false evidence to be used in a judicial proceeding, 
to wit, in the Income-tax return. An Income-tax 
return is not a judicial proceeding and therefore on 
the face of it the charge is more or less meaningless. 
Ifthe idea was that the false evidence referred to 


- was the Income-tax return itself, then the first head 


_ of the charge overlaps the third head of the charge, 
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because the third head deals with the’ making of a 
false returnfor the purpose of income-tax and again 
there would be no point in the first head of the 
charge. One would naturally have expected counsel 
for the accused when this charge was framed to have 


objected and said at once that his client was being | 


charged with something entirely meaningless. No 
objection was raised at this time. It may have been 
that the charge had not been carefully studied at the 
moment it Was’framed. This, as I have said, was on 
August 19th. By the time August 22nd came when 
appellant’s counsel should have been ready to cross. 
examine the prosecution witnesses, he certainly 
should have studiet the charge to see exactly the 
points which he had to bring out in cross-examination. 
Apparently he did not do so. Had he done so, it 
was his duty to object on the next day when a new 


Magistrate took up the case again. If-the objection . 
had been made and disallowed, he could at once 


‘ have claimed a de novo trial, and a de novo trial 
would have rendered necessary the framing of a new 
charge, and the new Magistrate most probably would 
have preferred to frame a charge in his own words 


which would have been more comprehensible. Again’ 


no objection of this kind was raised, but the 
appellant’s counsel cross-examined Mr. Fischer with 
a ‘view to elucidating exactly what the charge was 
based- upon and he got this information from 
_Mr. Fischer. The case went on further and it was 
not until appellant’s counsél’ was actually addressing 


the Court at tthe close of the case that he professed . 


his inability to understand the charge and urged that 
his client did not know what charge he was meeting. 
‘l-am ‘told ‘by the. Bar sthat when at this Jate stage he 
raised the objection he was told that he -must be 
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about and that section 537, Criminal Procedure Code, 
would cure any defect in: the charge. Section 537 
provides that “no finding, sentence or order .*. . shall 
be reserved on appeal” on account of “any error, 
omission or irregularity in the ... charge 

unless such error, omission or irregularity has in facl 


occasioned a failure of justice.” 


It is perfectly clear and must have’ been known to 
all the parties concerned in the trial of “this case that 
the appellent was being charged with making a false’ 
income-tax return and with fabricating false evidence 
for thé purpose of being ‘used in a judicial proceed- 
ing, namely, the enquiry by the Income-tax Officer 
into this income-tax return. As I have said; the 
documents before the Court were the Income-tax 
return itself and the books -kept by the firm. The 
business of this firm was a large one. The total 
receipts from the Port Commissioners and British 
India Steam Navigation Company were in the. neigh- 
bourhood of six lakhs of rupees per annum and 
naturally a business of this kind requires a consider- 
able amount of account keeping. The Income-tax 
return was based presumably on the ordinary ledgers 
and cash books. These ledgers and cash books have 
not been mentioned before me, but what have been 
dealt with at considerable length are the books from 
which the ledgers and cash books were compiled. 

[His Lordship here detailed the contents and 
methods of entries in the various books, viz. the Wharf 
Coolies Payment Books (Exhibits F. and G.) the Daily 
-Labour Register (Exhibit J), Note Books (Exhibit S 
series), Books with counterfoils (Exhibit YT series), 
According to the Crown’s case they were so filled up 
as to swell up the expenses for Income-tax purposes.] 

Having set out the facts in this manner, all of 
“which ‘were before the ‘Court..and . had been - made 
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clear at latest by the time the prosecution ‘witnesses 
had been cross-examined, it is perfectly certain that 
the appellant or at any rate his counsel must have 
known ‘exactly what offence he was being charged 
with. In fact, when Mr.: Fischer was recalled for 
cross-examination after the framing of the charge for 
the last time, the question was put to him to which 
he gave the following answer: “Another book I 
would rely on-is the thumb impression books (Exhibits 
F, G and J.) Ttiey are important. The case is based 
on these and the Exhibit S series. I do not know 
who put the thumb impressions. . . . .” With 
that answer given to him on September 4th, the 
appellant's’ counsel must have known that his client 
was being charged with producing a false Income-tax 
return and fabricating false evidence to support that 
return which would have to be used at the judicial 
proceeding,, namely, the enquiry by the Income-tax 
Officer into the Income-tax return of K. C. V. Reddy 
& Co. I am unable to accept the contention 
that the defence were wandering in a fog all the way 
through the case. -Even when arguing this appeal, 
learned counsel suggested that his client even then 
did mot know what the charge meant, and it was 
not until he was rej.ying to the reply of the Assistant 
Government Advocate that he then put forward the 
theory that the word “in” occurring in the phrase 
“to wit, in the Income-tax return”’ was a type error 
due to the Magistrate beginning to write the word 
“Income-tax”” before the word “the”. It seems 
to me quite possible that Mr. Martin when framing 
this charge had not got a thorough grip of the case, 


‘and it was contended that if this Magistrate: thought. 


one thing and, the accused: thought another he was 
liable to suffer an injustice. But this really in my 
pinion is not to the point. The actual trial of the 
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_present appellant, must be held to have begun with 
* the, framing of the charge. Up to that point there 


were four accused in the dock and the investigation 
was. to 4. certain extent preliminary. It was after the 
framing of, the charge that the real trial began with 
a. further cross- examination, of the prosecution witnes- 
ses, and whatever may . have been in. Mr. Martin’ e. 
brain | at, the time he framed the charge, | what really 
matters is what Mr. Collis thought the charge meant 
when. he dealt with, it. If he was thinking of the 
charge on the same lines as. the accused | was and. 
has convicted.. chim of an offence on which he. was. 
actually engaged in defending . himself, there can be 
no.plea of.a failure of justice, and séction B37, Criminal, 
Procedure. Code will cure the vagueness or incom- 
prehensibility of the charge” As soon.as Mr, Fischer had 
been recalled for further cross- -examination, and had: told 
the, _appellant’s . counsel exactly... the books, on which 
a.. charge was. based, the . appellant had: no further: 
grounds for pleading. that he did not know what 
charge he : was. called upon to meet. It would, 
J must say, have been much better if Mr. Collis, when 
his attention was drawn to the wording of the charge 
in.the appellant’ S. counsel’ s final speech, had re- drafted 
that charge to, make; it. apply . exactly to. the. facts. 
of. the case. He. could, have done so. then as the: 
trial, was, not complete. and it would have been better 
to. have done. that, than. to have. adopted the slightly 


strained sinterpretagion. that. he has. placed, upon it in 


his, judgment, in, which he,, regards. the Income- tax 
return. itself .as. being, a summary, 0 of, the fabricated 


-agcounts.. and... therefore fabricated... lt would , have: 


been, much; better. , to... have, -clgared the. air by, point 


mE TL 


but. yas ‘simply, ae ae ‘on, which the, _dudicial, pro- - 
ceeding was founded and ‘that the evidence which: 
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the accused was charged with haying fabricated was 
the actual books produced’ ‘to’ support’ that” “‘Incoihetax 
return at thé judicial proceeding held by the: Tncomie- 
tax Officer.” As : have said, the appellant's counsel 
‘was very ‘late in raising the ‘objection ‘which: should 


ne 


1929 


K.C. V. 
REDDY 
vest 
Kine- 
EMPEROR, 


BAGULEY, Je 


have been raised directly the charge” was framed by : 3 


‘Mr. Martin or which should have been raised wheh 
‘Mr. Collis took charge of the case again, and if that 
‘objection had been | unsuccessful, he still had _ the 
remedy of a de novo trial. Instead of that, he pre- 
ferred to hold his peace and then try and score’a 
technical success at the last moment. It: is true that 
counsel for an accused has no duty except to his 
‘client, but even a prosecution is entitled to fair play 
‘and to produce this point at the very last’ moment 


‘in the hope that it might be overruled and thereby | 


the accused might get a technical victory in his 
‘appeal is not in my opsnion treating the prosecution 
fairly. 

~~ I will now deal with the evidence in the case it- 
self. [After commenting’ on the evidence His” Lord- 
_ship concluded as follows.] : 

To sum up, we have here in the appellant a man 
who, in the past has been the successful head of ‘a 
‘big business, He ‘sends in’ a demonstrably false 
return of income ‘to the ‘Tncome- tax Office. He does 
not say that he had any reason to ‘suppose - it was 
{rue when he signed’ it. He says he signed it blindly. 
I He was bound to furnish information on the subject 
‘to a public ‘servant as such. The information which 
he furnished showed that the business was running 
cat a loss, whereas: ‘it was ‘undoubtedly | tunning ‘ata 
Profit. Had he merely given: a wrong figure for’ the 
"profit it might | have been’ argued successfully that “Re 
had not got all the’ ‘books before hint ‘at’ the | time ‘he 
"Signdd | it, but. he’ had reasonable _gfdunds' for’ thing 
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that the profit was what he stated. As it was, when 
the return was put up to him showing a loss of a 
quarter of a lakh, he must have had reason to believe 
it to be false because he had been enjoying ‘profits. 
from that business. Then we have, with regard to 
the first charge, the fact that when this Income-tax 
return was put in there was in the office a complete 
set of books which were false in material particulars. 
and which must have been deliberately manufactured 
to dovetail into each other. He says he knew nothing 
about this.. He tiusted the cashier and the @shier 
must have let him down. He says that none of the 
partners: ever checked the books. This is not the 
way, particularly in this country, in which successful 
businesses are built up and it is against human 
nature and particularly against the nature of this. 
particular class of Indian. These books were evidence 
intended to be used to support the false Income-tax 
return and therefore I hold that the appellant was- 
correctly convicted under section 193, Indian Penal 
Code and under section 177, Indian Penal Code. 

I was particularly addressed on the question of 
sentence. The learned Magistrate in addition to 
imprisonment sentenced the appellant to a fine of 
Rs. 16,000. The sum is a somewhat peculiar one 


and no reasons were given as.to how it was arrived 
at. In a connected case, however, the.same Magistrate 


gave his reasons as to why he fixed on that sum. 
It was that in his opinion the correct assessment 
which the Incorfie-tax Authorities might -have put 
upon the appellant was Rs. 16,000, and as they were 
entitled ‘tinder the Income-tax Act as a penalty to 


- exact double the assessment, he fined the appellant 
_the amount which the Income-tax Department might 
-have mulcted him as a penal assessment. I am not 
altogether in favour of the Criminal Courts being 
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used to assist in the collection of revenue. If the 
Income-tax Authovities had wanted a penal assess- 
ment, they could have done it themselves and 
I think in a case of this nature the Courts might well 
‘confine themselves to inflicting a penalty of imprison- 
ment, if they think that is necessary, together with 
making the accused contribute reasonably towards the 


costs of his own prosecution. In this country there is . 
no power to direct that an accused be made to pay the » 


costs of the prosecution and so the Courts must make 
@ estimate themselves. In this matter I understand 
that the fees of the Government Advocate were paid by 
the Department. The actual costs of the trial, the 
witnesses’ expenses, investigation by the. Criminal 
Investigation Department, etc., were, I presume, paid 
by the Local Government. 

I therefore confirm the convictions and direct 
that the appellant do suffer on the first charge three 


months’ rigorous imprisonment and pay a fine of. 


Rs. 10,000 or in default a further nine months’ 
rigorous imprisonment, and on the second charge I 
direct that he suffer three months’ simple imprison- 
ment, the substantive sentences to run concurrently, 
I inflict no fine with regard to the second charge. 
Of the fine, if realised, half will be paid to the 
Income-tax Department as compensation towards 
their share of the costs of the prosecution. . 
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APPELLATE CIVIL. 
“Before Sir Benjamin Heald, ‘Kt.,-Offg. Chief Justice and .Mr.-Justice.Otfer. 
IN THE. MATTER OF AN ADVOCATE.* 


‘Privy Council, right of appeal to—Order of'High Court removing -advocate under 
clause 8 of Léiters Patent—Nature of the proceedings, disciplinary inquiry 
--only—High-Court has no power te grant cerlificate for appeal to Privy 
Council in respect of such proceedings—Letters Patent, Clauses 8, 9, 10, 11, 
37, 39—Civil' Procedure Code (Act V of 1908) ss.:109,. 110. 3 
Clause 8 of the Letters Patent ‘empowers the! High Court to remove ..or. sus- 
‘pend: on. feasonable cause advocates, pleaders or attorneys of the Court Zhe 
proceedings in sucha case are in the nature of a purely disciplinary ing 


-and the provisions of the Civil’Procedure Code have :no application to them. 
“Neither ddes the matter come within the purview of Clauses 9,10, 11, or 37, of 


the Letters Patent. It isnot an order made “on appeal” nor is it an order 


‘made in the exercise of Original Civil Jurisdiction, either ordinary or: extraordi- 


rary, and Clause 39 relating to appeals in criminal cases also oes not apply. 
Consequently the Court has no power, cither under the Civil Procedure Code or 
under the Letters Patent to grant a certificate in respect of such Proapeings of 


‘appeal td His Majesty in Council. 


- Civil Miscellaneous-Application No. 21. -of 1906 of the Ch. Ct..L. B. scgein ed. to. 
Applicant in. person. 
"HEALD, Orc. C. J. AND OTTER, J.—On the 6th of 


“September 1929 an order was made by a Full Bench 
‘of this Court directing that Maung ‘Ba Thein, the 
applicant in this case, be struck off the Roll of 


Advocates of the Court. The applicant, who appeared 


“in ‘person, asks us for a certificate that the case is:a 


fit one for appeal'to His Majesty in Council. 
It is unnecessary to recapitulate the facts of the 
case, which appear fully in the judgment. 


we It is said that this Court has power to grant such 


a certificate by virtue of Order 45, Rule 3, read with 
sections 109 and 110 of the Civil Procedure Code, 
and read. also with the Letters Patent constituting 
this Court. 


* Civil Miscellaneous Application No. 111 of 1929 arising out of Civil Miscel- 
laneous Application No. 181 of 1928. . 
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So far.as the -provisions .of the Civil Procedure 
Code are .concerned, we are of opinion that they 
have no application whatever to this proceeding. 

‘The .order sought -to be appealed against was made 
‘solely -by virtue of Clause 8 of the Letters Patent- 
This clause empowers the High Court to remove.or 
suspend on reasonable cause advocates, pleaders or 
attorneys of. the Court. 

On 20th December 1928, notice was issued. to 
the applicant to show cause why he.should not.-be 
strygk off the Roll of Advocates in consequence of 
certain charges framed against him by the Chief 
Justice and then communicated to him. The appli- 
-cant was further directed to file a .written defence. 
‘This notice was complied with and a written defence 
‘was filed on 4th February 1929. The matter then 
came before a Bench of-two Judges of the Court 
-and on behalf of the applicant it was said that the 
matter should be’ referred to a Tribunal of. the Bar 
Council under the Bar Councils Act, 1926. This 

_ Act came into force in Burma on Ist January 1929. 
~The matter was so referred and:the Tribunal made 
ca written report on 29th July 1929. On the 22nd 
‘August 1929 an amended written defence was 
delivered, and on 26th August the applicant asked 
that the .matter should go before a Full Bench. 
The application was granted and at the hearing the 
documents to which we have referred together with 
=the files. of certain legal proceedings relevant. to.the 
«charges against: the. applicant were before the Court. 
‘Both the applicant:in person and also the Assistant 
: Government: ‘Advocate appeared at-the hearing and 
«awere: heard, 

The proyisions of -the Civil - Procedure . Code 
wwhich .are -relied on; by-the:.applicant refer-. only, sof 

«course: to proceedings:.-instituted-or prosecuted.; under 
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that Code, and the applicant was not able to argue 


‘seriously that the proceedings under review fulfilled 


this requirement. No case upon the point was cited 
by the applicant and it is clear in our view that the 


‘ provisions of the Civil Procedure Code have no 


application at all to these proceedings. The matter is 
not a suit, there were no parties and there was no /is: 

The proceedings were in the nature of a purely 
disciplinary enquiry with a view to the making of 
an order under the Eighth Clause of the - Letters 
Patent. If authority for this proposition be reqired 


it is to be found in Civil Miscellaneous Application 
No. 21 of 1906 of this Court, where a similar appli- 


cation was refused by the Court, the Officiating 
Chief Judge describing ‘the procedure contemplated 
as being more like that cf criminal trial than the 
procedure in suits.’ So far as the proceedings 


“under review are concerned, we have no doubt 


therefore that the provisions of the Civil Procedure 
Code do not apply, 

The applicant also contended that by virtue of 
the Letters Patent themselves we have the power 
suggested and he referred us in particular to Clause | 
37. This clause provides for appeals to the Privy 
Council (1) in civil matters both from final judg- 


ments, decrees or orders made on appeal, and also 


(2) from certain final judgments, etc., made-in the 
exercise of original jurisdiction. Now it is plain 


_that the order under review cannot be said to have 


been made “on appeal”. Appellate jurisdiction is 
given to this Court in three main categories of 
cases: (i) appeals ‘from single. judges exercising 
original jurisdiction ; (ii) appeals from single judges 
exercising ‘appellate jurisdiction upon certificate ; and 


(iii) appeals from the inferior Civil Courts of the 
Province. The applicant's case cannot be said te 
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- fall within any of these culeceatek. Nor can the piss 


order by any possibility be said to have been made | INTHE 


‘ ° § die Pelee nag eae ee MATTER OF 
in the exercise of original civil jurisdiction, either AN 
© sas . : ADVOCATE, 
Ordinary or extraordinary as provided for by clauses i 
* A5 d 11 . HEALD, 
, ant ‘ . ; Orre, C.J., 
1c a 1 j . AND 
It is equally plain that the clause relating to Orrae, F 


appeals to the Privy Council in criminal cases can- 
not apply to this case. This is Clause 39 and 
‘provides for appzals from judgments, etc., of this 
Court in the exercise of its ordinary tl civall criminal 
“jurisdiction. This jurisdiction is local and is con- 
ferred by Clauses 21 and 22 of the Letters Patent 
‘and empowers the Court to try all persons brought 
“before it in due course of law. : 

. For these reasons we must come to the conclusion 
-that we have no power to grant the certificate asked 
‘for, either under the provisions of the Civil Proce- 
dure Code,,or under the Letters Patent, and the 
‘application must therefore be refused. 
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APPE LLATE CIVIL. 


Before Sir Benjamin Heald, Kt, Offg. Chief Justice and Mr. Justice Oller 


MAUNG SEIN GYI 
J. MANECKJEE.* 


Legal Practitioner appearing t in one case for one party and appearing for opposite 
party in another case over the sume ‘dispute—Advocate’ s right fo change ‘sides 
—Probability ‘of mischief or misapprehension ‘arising froin such conduct 
Court's discretion lo disalluw Advocate from appearing for opposile party in 
_ Subsequent, litigation. 

An. Advocate on the instructions of his client filed a suit to sct aside an 
award in respect of a certain Conveyance between ‘his cliént arid the opposite 
party. The plaint alleged-that the consideration: was ‘fafsely stated. in the 


conveyance. By consent the award was set:aside, Then there were disputes 
“between the advocate and His client and “thereafter that client“ filed another suit 
‘to set asidé the cénveyance, on the. grounds ‘of undue influence and. failure’of 


consideration. In this case the advocate ‘appeared for the opposite party who 
denied the plaintiff's. allegations. Plaintiff iobjected to the appearance of his late 


“advocate in the present case on behalf of the opposite party. “°° ° uo 


Held, that under the circumstances of the case the-Court had discretion to 
refuse to allow the advocate to appear for the opposite party. A legal practi- 
tioner may change sides, but if, as in this case, such conduct is likely to cause 
mischief or reasonable misapprehension in the}mind of his late client, the Court 
would not allow the advocate to appear for the other party. 

Bezonji's case, 12 Bom. 91 ; In the case of Mr. Daniell, P.J.18. M. L. Hira 
Devi v, Kunwar. Digbijai, 21 C.W.N. (P.C.) 1137; Mr. v. Tin Byuw U, 
(1910) 1 U.B.R. 50; Rakusen v. Ellis (1912) 1 Ch. Div. 831; Srinivasa v 
Pichi, 38 Mad., 650 ; Veerappa v. Sundaresa, 48;Mad. 676—referred to. 





Ba Si for the applicant. 
Leach for the advocate. 


HEALD, Orr. C.J.—The appellant, Sein Gyi, who 
is the applicant in the matter with which this crder 
deals, has for several years been involved in litigation, 
Civil and Criminal, arising out of the death of one 
Po Thet and succession to Po Thet’s estate, Sein Gyi 
claiming to be an adoptive son of Po Thet. 





* Application arising in Civil First Appeal No. 87 of 1929. 


Red. P18 CG3g) BR. > Dist: 19 gaye 
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On the 29th of November, 1924, as Sein Gyi was 
in need-of funds for the purposés of the litigation, 
he and his wife Ma Saw Hla; the present second 
-appellant, conveyed or purported to convey to thé 
present respondent, Manekjee, half of Sein3Gyi’s share 
or supposed share in Po Thet’s éstate for a consider: 
ation of Rs. 70,000 the receipt of which amount they 
expressly acknowledeed: 
Sein Gyi institutéd a suit for the administration 


of Po The’s estate and in corinection with that suit 


engaged Mr. Patel, an advocaté of this Court, to 
represent him in this Court on a matter relating to 
the appointment of a Receiver. He also: engaged Mr, 


Patel to’ represent him in proceedings in this Court, 
the result of which was that he and his brother Po. 
Chein were cominitted for trial on a charge of having 


murdered Po. Thet. 


Two other claimants instituted a ‘suit against Sein 


Gyi.for a declaration that they were the sole heirs of 
Po Thet. | 
A dispute * “Grose between appellants atid respon- 
dent about the agreement which led to the execution 
of the conveyance of the 29th November 1924 and 
that dispute was referred to the arbitration of one Po 
Li, a pleader. 
ns Meanwhile appellants, béing 3 in need of money, 
ent tered into an agreement _ with one Abdul Gany, 
whereby they undertook to convey to Gany . a quarter 
share . of, Sein Gyi’s interest in Po Thet’s ‘estate in 
re nsideration of Gany’s | finaticing them to ‘the extent 
of Rs. BA! 000 in respéct. of the. litigation in the two 
1 ioned above and in the trial for murder. 
Gany engaged _ Mr. Patel, Who had already been 





18 
employed by ‘appellants 4 in ‘the litig ation, to appear. for 


for Sein Gy vi in, the fwo suits and to Sans him ih 
the Gin crimina fe 
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‘Soon after that agreement was made, the award 


“Mauxe S SEIN of? the arbitrator in the matter of the conveyance in! 
“Gyr 


1s 
MANECKIJEE, 


HEALD, 
Orfre. C.J. 


favour of respondent was given. Under that award the 


agreement which resulted in the conveyance was’ 


affirmed, the arbitrator’s decision being that respondent - 
should get half of Sein Gyi’s interest in the estate of Po’ 
Thet, but should settle Sein Gyi’s disputes with Gany 
and Mr. Patel and with two other persons referred toas 
Chan Mya and “Charli”, the latter being Sein Gvi’s 
own attorney, and if those disputes resulted in litigation 
should bear the entire expenses resulting from that. 
litigation, and further should repay to Sein Gyi a sum 
of Rs. 8,000 less such amounts as might already have 
been paid by respondent and should also bear the 
expenses of all further litigation incurred by appellants 
in connection with Po {Thet’s estate and with any. 
criminal trials in which Sein Gyi might be: involved | 
in. connection with that estate including the trial for | 
murder which was then still pending. 

Shortly afterwards, Sein Gyi, through Mr. Patel, filed 
asuit to set aside that award and it was set aside 
by consent on the 16th of February 1927, ; 

It appears from the award that at the time when 
the award was made Sein Gyi was already in dispute 


_ with Gany and Mr. Patel, and at the murder trial he » 


refused to allow Mr. Patel to represent him, while in 
his suit for the administration of Po Thet’s estate he. 
filed an affidavit in which he charged Mr. Patel with 
misconduct. That charge he subsequently withdrew 
unconditionally cn the Court’s threatening him with 
prosecution for swearing a false affidavit. He repudiat- 
ed the agreement with Gany, with the result that 
Gany sued him and his wife on the agreement and 
obtained a decree declaring that he was entitled to a 
quarter share. of Sein Gyi’s inheritance from Po Thet, 
and he also refused to pay Mr. Patel his fees for 
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his conduct of the proceedings in this Court ‘prior 
to the agreement with Gany, with the result that 
Mr. Patel sued him and obtained a decree in execu- 
tion. of which he had him arrested and confined in 
the Civil Jail. 

Appellants then sued respondent to set asidé the 
conveyance and Mr. Patel appeared for respondent. 

Appellants objected to Mr. Patel’s appearing for 
respondent on the ground that he had previously 
appeared for them in the various civil and criminal 
proceedings connected with Po Thet’s death and 
estate, had filed on their behalf the suit to set aside 


the award which affirmed the conveyance, and had 


been instructed by them to take steps to get the 
- conveyance set aside. Mr. Patel denied that he had 
received any such instructions and the Judge said 


that agthe application had been made at a late stage 


Of the case, only six days before the date fixed for 
the taking of evidence, and as Mr. Patel had denied 
-yeceiving the - backeurtions alleged, he declined to 
interfere with Mr. Patel’s conducting the defence. 
Appellants applied to this Court in revision but the 
learned Judge who dealt with the application said 
that he did not think that any such application . lay. 
under section 115 of the Code and dismissed it, 

The suit has now been decided and appellants 
‘have come to this Court on appeal. They claim 
again that Mr. Patel ought not to be allowed to- 
appear for respondent even in the appeal. They say 
that the award of the erbitrator was entirely in their 
favour and in effect that Mr. Patel dishonestly advised 
them to get it set aside, saying that he would get 
the conveyancein favour of respondent set.aside also. 

' I attach no weight to the suggestion of dis- 
honesty on. Mr. Patel’s part but apart from that 
suggestion | the position seems to be as follows. - 
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In suit No. 59 of 1926 Mr. ’ Patel on behalf of 


mys sex appellants sued to set aside thé award made it 


ve 


MANECKIEE,. 
Heap, 
OFFc. CJ. 


» respect of the dispute which arose between the parties 


about the conveyance which is the subject matter 
of the present suit. In his plaint in that suit Mr. 
Patel, presumably as a result of instructions. given 
by or on behalf of Sein Gyi, alleged that the con- 


. sideration was falsely stated in the conveyance, that 
' the real corisideration was not a cash payment of 


Rs. 70,000 but was an agreement on respondent’s. 
part to finance Sein Gyi in the litigation, that respon 


- dént had failed to perform his part of that agreement, 


that the award, which was made in respect of the 


dispute arising gut of that failure and which in effect 
confirmed the. agreement which was the basis of the 


conveyance, was illegally made, and that the convey~ 
ance itself was invalid. ee: 

In the present suit, No. 61 of 1926, in which 
appellants sue to set aside the conveyance of grounds. 
of undue influence, misrépreséntation and inadequacy 


or failure of consideration, Mr. Patel on behalf of 


respondent denies appellants’ allegations and affirms 
the validity of the conveyance, and further pleads. 
that in the administration suit Sein Gyi himself 
adopted the conveyance. 

- It-is clear theréfore that Mr. Patel has changed 
sides arid the question which is béfore us for decision 
is whether the circumstances are such that we ought 
to ‘réfuse to hear him on respondent's pebalt in this. 
appeal. 

‘Our discretion to ‘refuse to hear Mr. Patel in the: 


appeal was not ‘questidiied by the leariied Advocate: 


who appeared for Mr. Patél and it was-for that teasoh 
présutiably ‘that ‘tio authofities Were ited ‘before us. 
By ‘either ‘side, This 'Cowit has Hot had arly mules of 
procedure Silat to thos’ WAtich We in ‘question da 
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the cases of Srinivasa Rau v. Pichai Pillai (1) and 
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Veerappa Chettiar v. Sundaresa Sastrigal (2) but there Mause SEIN 


were certain other authorities which might well have. 


been’ cited. 

"The practice of thé Courts as aati legal practi- 
tioners changing sides was considered in. Lower 
Burma in 1893 in the case of Mr. J. Daniell, an 
Advocate (3), where it was said following Bezonji’s 
case (4) that the general result of the cases was that 
.a. legal practitioner “after his dismissal without mis- 
conduct on his part or after the close of the business 
is at liberty to take sides against his former employer 
provided always that he has no secrets to carry with 
him that car be used to his former client’s prejudice ” 
and that “the Court will require a strong case to be 


made out as a ground for an order. restraining.a’ 


pleadgr from acting in a.particular case.” 

A similar view was taken in 1910 in the Upper Burma 
case of Mr. v. Tin Byu U(5)and in the English 
case of Rakusen v. Ellis Munday and Clarke (6) it was 
' said that there is no general rule that a solicitor who has 
acted in a particular matter, whether before or after 
litigation has begun-cannot act for the other party under 
any’ circumstances and that as a general rule the 
Court will not interfere unless there is a case where 
mischief is rightly anticipated. In the case last cited 
Fletcher Moulton, L.J., said “I do not say that it is 
necessary to prove that there will be mischief, 





because that is a thing which you cannot. prove, Bak’ 


where there is such a probability of mischief that the 
Court feels that in its duty as holding the balance 
- between the high standard of behaviour which it 
requires of its officers and the practical necessities of 





(1) (1913) 38 Mad. 650. - (4) (1888) 12 Bom. 91. 
(2) (1925) 48 Mad. 676. (5) (1910).1 U.B.R.50. -. --- 
(3) Printed Judgments, 18. (6) (1912) 1 Ch. Dvn. 821. 
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life, it ought to. interfere (it is entitled to interfere) 


MAUNG § SEIN! ee say that a solicitor shall not act. ”’ 


v. 


= In the case of M.L. Hera Devi v. Kunwar Digbijai 


Manicure, (1) the Privy Council said “Their Lordships must 


Hinken, 
OFFG. CJ. 


express their complete assent to the observations of the 
learned Judges of the High Court on the impropriety of 
a legal practitioner who has acted for one party in a 
dispute, such as there was in this case, acting for the 
‘other party in subsequent . litigation between them 
relating to or arising out of that dispute. Such conduct 
is, to say the least of it, open to misconception and 
is likely to. raise suspicion in the mind of the 
_ original client and to embitter the subsequent | 
litigation. ”’ 

Although the circumstances of the two Gases are 
different, those remarks seem to me to be particu- 
larly applicable to the present case. The present 
litigation has undoubtedly been seriously embittered 
by Mr. Patel’s changing sides, and his conduct was 
primd facie likely to be prejudicial to appellants, 
There was a clear probability of mischief and in 
the circumstances of the case I am of opinion that 
Mr. Patel ought not to have appeared for respondent 
in the present suit. 
I would therefore refuse to allow Mr. Patel to 

appear for respondent in this appeal. ~ 

In the circumstances of the case I would make 
no order for. costs in respect of the hearin® of this 
application. 


OTTER, J.—I agree with the judgment of my Lord 
that Mr. Patel should not appear for thé respondent 
in this appeal. Mr, Patel had acted for the appellant 
(who is the applicant before us) in suit No. 59 of 
1926 wherein the appellant asked that an award by 





(1) (1917) 21 C_W.N., 1137. 
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an arbitrator in a dispute in respect of a conveyance 
to the defendant of a half share of his share in an 
estate of one U Po Thet should be set aside. 

Th that suit a plea was filed by Mr. Patel on 
behalf of the appellant alleging that the respondent 
persuaded the appellant to execute a conveyance 
wherein the. consideration was falsely stated. The 
appeal in respect of which the present application is 
made relates to the same conveyance, which the 
appellant alleges should be set aside on the ground 
inter alia of fraud and failure of consideration on the 
part of the respondent. Mr. Patel who now appears 
on behalf of the latter denies the fraud and failure 
of consideration alleged by the appellant. 

As he had previously upon instructions. affirmed 
the allegation that the consideration was falsely stated 
it seems to me that Mr. Patel may well be in a 
-position to make use of instructions obtained from 
the appellant when he made charges against the 
respondent almost identical with those which he now 
denies. . : 
Such a course it seems to me is at least open 
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to misconception. While agreeing with my Lord. 


that no weight should be attached to the suggestion 
_of dishonesty on the part of Mr. Patel I agree that 
he should not be allowed to take any further part 
~ in. the appeal. I also agree with my Lord’s order 
as to tl costs of this application. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Carr and Mr. Justice Brown, 


JAS BAHADUR. THAPA 
v. 


KING-EMPEROR.* 


Evidence Act (1 of 1872) Section 25+-Who are Police Officers—Officer, a Magistrate 
as well as a District Superintendent of Police is a police officer—Superin- 
tendent of Pakékku. ‘Hill Tracts with police and magisterial powers, a 
police officer. 


Held, that for the purposes of Section 25 of the Evidence Act, an Assistant 
Superintendent of Pakékku Hill Tracts who is invested with the. duties of a 
District Superintendent of Police and also with the powers-of an Additional 


_ District : Magistrate, is a police officer ; and a confession made to him is not . 


admissible in evidence. 


Nwe Kav. The Crown, 7 B.L.R. 100; 
Queen v. Hurribole Chander Ghose, 1 Cal. 207—referred to, 


Bomanji for the appellant. 


Tun Byu, Assistant Government Advocate, for the 
Crown. 


‘CARR AND Brown, JJ.—The two appellants, Jas 


‘Bahadur Thapa and Jasimaya, have been sentenced to 


death for the murder of one Surjiman Lama. 

The evidence against the appellants consisted in 
part of direct evidence and in part of a retracted 
confession of the appellant Jas Bahadur Thapa. This 
confession was admitted apparently without question 


in the Sessions Court but it is now urged tht it was 


inadmissible. The confession was made to U Tun 
Pe, who is described in the record as the Superin- 
tendent of the Pakékku Hill Tracts. It appears from 
the Civil List that U Tun Pe’s correct designation is 
Assistant Superintendent, that he exercises the powers 





— 


* Criminal Appeal Nos. 1374 and 1375 of 1929 against the conviction and 
sentence of the Sessions Court of Pakokku in Sessions Trial No. 37 of 
1929. i 
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of Additional District Magistrate and that he is also 
an Assistant Commandant of Military Police. The 
contention is that at the time of the recording of the 
confession U Tun Pe was a police officer and that 
the confession was therefore inadmissible under the 
provisions of section 25 of the Evidence Act. In the 
‘committal proceedings U Tun Pe himself stated that 
he was District Superintendent of the Pakékku Hill 
Tracts Police. No evidence on this point was taken 
in the Sessions Court, but in a Police Department 
Notification No. 196, dated the 22nd October 1912, 
appearing at Part I of the Burma Gazette at page 756 
for the year 1912 the Assistant Commandant of the 
Military. Police in the Pakékku Hill Tracts was 
empowered with all the powers of a District Superin- 
tendent of Police under the Police Act, 1861. We 
have not been able to find any precise definition of 
the words “Police Officer”. In the case of The 
‘Queen v. Hurribole Chunder Ghose (1), a confession 
was made to.a Deputy Commissioner of Police who 
was also.a magistrate and justice of the peace and 
who took the confession in his magisterial capacity. 
It was argued in that case that the term “ Police 
Officer” did not include a Deputy Commissioner of 
Police, but this objection was overruled. On page 215 
of the Judgment Garth, C.J., remarks “in construing 
the 25th section of the Evidence Act of 1872, I 
consider that the term ‘police officer’ should be read 
not in any strict technical sense, but according to its 
moré comprehensive and popular:meaning. In com. 
mon parlance and amongst the generality of people, 
the Commissioner and Deputy Commissioner of Police 
are understood to be officers of Police, or in other 
words ‘police officers’, quite as much as the more 
ordinary members of the force; and, although in the 


(1) (1876) 1 Cal. 207, 
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case of a gentleman in Mr. Lambert’s position, there 
would not be, of course, the same danger of a confes- 
sion being extorted from a. prisoner by any undue 
means, there is no doubt that Mr. Lambert’s official 
character, and the very place where he sits as Deputy 


Commissioner, is not without its terrors in the eyes of 


an accused person ; and I think it better in construing 
a section such as the 25th, which was intended asa 
wholesome protection to the accused, to construe it in 
its widest and most popular signification.” It was held 
that, although the officer. recording the confession in’ 
that case was also a magistrate, nevertheless a 
confession made to him was inadmissible. “No other 
official report of. any case directly bearing on this 
point has been cited to us. According. to the unoffi- 
cial report, in the case of Nwe Ka & 2 v. The Crown 
(1), the question whether a-confession. made to a 
magistrate who' was also a police. officer was admis- 
sible in evidence was considered, but no definite 
decision on that point was arrived at. It would not 
seem to have been disputed in that case that the 
District Superintendent of Police was a police officer 
within the meaning of section 25, That the term 
“police officer” is not ordinarily confined only to 
subordinate officers in the police force is clear from 
the provisions of section 14 (iv) of the Code of Criminal 
Procedure which says : ‘“ No power shall be conferred 
under this section to any police officer below the 
grade of Assistant District Superintendent.” We do 
not think it could be disputed that a District Superin- 


‘tendent of Police is ordinarily regarded as a police officer 


and that a confession made to him in the ordinary 

way would be barred under the provisions of the 

Evidence Act. From the Police Department Notifica- 

tion we have referred to: it is clear that U Tun Pe 
(1) Burma Law Reports, Volume VIT, 100, 
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had all the powers of a District Superintendent of 
Police and he must, therefore, be held to have been 
a police officer at the time he recorded the confes- 
sion. That being so we are of opinion that the 
“objection raised in this case by the appellants must 
be upheld. Section 25 is very explicit in its terms 
and lays down definitely that no confession made 
to a police officer shall be proved as against a 
person accused of any offence. In the case of 
prohibition against admission of a confession made 
while in custody of a police officer under section 
26 there is a special exception if that confession 
is made in the immediate presence of a magis- 
trate; but there is no such exception in the 
provisions ‘of section 25. In the case of Hurribole 
Chunder Ghose, which we have already referred to, 
Pontifex, J., remarks at page 218 of the judgment: 
“There are cases in which a person holding high 
judicial office has control over and is the nominal 
‘. head of the police in his district’ and he indicates 
that in such a case he would hold that a confession 
made to such an officer could be admitted. But a 
District Superintendent of Police is clearly more 
than a nominal head of the Police in the district. 
He is the actual head of the Police and he cannot 
cease to be a police officer simply because he is also 
a magistrate and is acting in that capacity. We are 
confirmed in this: view by the provisions of section 
164 of the Code of-Criminal Procedure which lays 
down that ‘“ Any Presidency Magistrate 

: may if he is not a police officer 
cecutd any statement or confession made to him ” 
The section, therefore, clearly contemplates the 
possibility of an officer holding the dual position of 
. police “officer and magistraté, and-the powers of 


' recording confessions are in no case given to such. 
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‘officer. We are of opinion, therefore, that the 


confession in this case was made. to a police. officer 
within the meaning of section 25 of the Evidence 


Act and that it was therefore inadmissible ‘ in 


evidence. | 
[Their Lordships allowed the appeal, as there was 
not sufficient independent evidence for conviction. | 


G.B.C.P.0.—No. 73, H.CR., 4-2-1930—3,000. 
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‘(MBBencs (CIVIL). 


Before Sir Benjamin H cald, Offé. Chief Justice, Mr, Justice Chari, Mr. Justice 
Otter, Mr. Justice Maung Ba, and Mi. Justice Brown. 


PHAN TIYOK axb ANOTHER 
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LIM: KYIN KAUK anp oruHe_Ers.* 


Chinese Buddhists— Law of inheritance and successioi —3urincse Buddhist Law. 


inapplicable lo Chinese Buitdhis's —Chinese Bu.lrists governed by Suctes- 
sion Act !XXXIX of 1923)— Burma Laws Act (\XUI of 1893) s. 131) and 
(31—" The Buddhist Law”, meanings of and lo w'tom applicable—Chinese 
Customary law—Juslice, equity and gov:l couscience, the law of. 

Held, that Barmese Bud:lhist law does not govern the succession to the 
estate of a Chinese’ Baddhist born in Caina bat who was domiciled and died 
in Burma. a ; 

Held also (Otter, -J.. dissenting) that the law applicab‘e to the estate of a 
Chines: Buddhist in Burma is the Indian Succession Act or the principles 
embodied in that ‘Act as being in accordance with justice, equity and good 
conscience, re eee : 

HEALD, Orre, CJ. and Curt, J. :—Chinese Bud Ihists are not Baddhists 
within the meaning of s. 13 (1) of the Burma Laws Act and of the excep- 
tions to the Indian Succession Act. : 

The Ind’an Succession Act, therefore, governs the succession to the 
estates of “ Chinese’ Buddhists” whether born in China or born in Burma 
-Awho were domiciled and died in Burma. :+ s 

Even if ‘ Chinese Buddhists ” are Buddhists within the meaning of s. 13 (1) 
of the Burma Laws Act, Chinese Customary law cannot be applied to their 
estatcg, because it is not Buddhist Law. The law of justice, equity and good 
conscience must therefore be applied under s. 13 (3. of the Burma Laws 
Act, and the Indian ‘Saccession Act should govern the succession to the 
estates of Chinese Buddhists” as being the law of justice, equity and good 
conscience, in view of the fact that it is the general law of succession in 
India and is the law which governs the succession to the estates of all other 
Chinese domiciled and dying in Burma, whose personal law is identical 
with that of “Chinese Buddhists.” , 

OTTER, J.:—A Chinese can frequently be accurately described as a 
“ Buddhist’* and is. just as much Buddhist as a Burmese. Buddhist. The 
Statute (Burma Laws Act) says that on certain matters “the ” Buddhist 
law is to be apolicable to Buddhists. But there is no such thing as 
Buddhist law apart from Burmese Buddhist law, which is not Buddhistic in 


* Civil Reference No. 8 of 1930 arising out of Civil First Appeal No. 280 of 
1928 from the judgment of the District Court of Amherst in Suit No. 19 
of 1928. ; 
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origin and ought only to be applied to Burmese. Therefore “the” Buddhist 
law applicable to Chinese Buddhists in Burma is the personal law of the 
Chinese, viz. Chinese Customary law, which has been applied-to them in 
Burma. 

Maunc Ba, J. A Chinese Buddhist is a, Buddhist ihongh he does not 
follow the Burmese form of Buddhism. He is a “Buddhist” withjn the 
meaning of Clause 13 (1) of the Burma Laws: Act. But there is no 
“Buddhist law” applicable to the Chinese Buddhists of Burma. They do 
not recognize. the Dhammathats which have come to be known as the 
Burmese Buddhist law and are applicable to Burmese Buddhists. Conse- 
quently the provisions of the Indian Succession Act as to intestate succession 
should be applied to the Chinese Buddhists as a matter of justice, equity 


and good conscience. 
Brown, J.:—The terms of reference in this.case require the assumption 
that. a Chinese Buddhist is a Buddhist within the meaning of the Indian - 
Succession Act and the Burma Laws Act. But there is no Buddhist law 
applicable to. Chinese Buddhists, and therefore the case of the Chinese 
Buddhist is not provided for by. s. 13. (1): of the Burma Laws Act. The law 
of succession in the case of Chinese’ Buddhists must therefore be in accord- 
ance with justice, equity and good conscience. The application of the 
Chinese Customary law which is archaic and extremely uncertain does not 
fulfil these conditions. The provisions of the Indian Succession Aet are best 


adapted. for such purpose. 
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S.J. (1872-92) 135; Kyin Wet v. Ma Gyok, 9 L.B.R.. 179; Lee Lim Ma- Hock 
v. Saw Ma Hone, 2 Ran. 4; Leong. Hone Waing v. Leong Ak Foon, 7 Ran, 
720; Li Tuck Lon v. Daw Khin, CR. 364 of 1921 H.C. Ran.; Ma Pwa v. 
Ma Yin, Civil 1st Ap. 10 of 1918, Ch. Ch. L.B.; Ma Pwa v. Yu Lwas, 
8 L.B.R. 404; Ma Sein v. Ma Pan Nyun,, 2 Ran, 94; Ma Si v. Hoke. Hu, Sp 
Civil 2nd Ap. 65 of 1919, Ch. Ch., L.B.; Ma Thein: Shin v. Ale Shain, 
8 L.B.R. 222; Ma U v. Kyin Tat, Cr.. Rev. 6648 of 1923-H.C. Ran ; Ma Yait 
v. Chit Maung, 48 LA. 553;:11 L.B:R. 155 (P.C.); Ma.Yin Mya v. Tan Yauk 
Pu, 5 Ran. 406 (F.B.) ; Maz. Haw v. V.R.M.A.L. Firm, 4 Ran. 11157 Maung 
Kwai v. Yeo Choo Yone, 10E.B.R. 159; Maung Po Maung v. Ma Pyit Ya, 
Saw Kyaik Kee v. Saw Ngwe Sit, Civik Ist Ap. 265 of 4924, H.€, 
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Heatp, Orrc. C.J.—In suit No. 19 of 1928 of pyan TrvoK 


the District Court of Amherst Lim Kyin Kauk, 
‘claiming to be a son of Baw War, whom he alleged 
ta,have been a Chinese Confucian born in China and 
at the time of his death domiciled in Burma, sued 
for the administration of Baw War’s estate by the 
Court and for partition and possession. of his share. 
His mother, Ma Hnin Bu, had already been granted 


Letters of Administration in respect of the estate in . 


Civil Miscellaneous Case No. 24 of 1927 of the same 


Court, and it may be noted that in those proceedings 


she had described Baw War as a Chinese Confucian, 
and that her step-daughter, Ma Lwe, who opposed 
her application, had described him as a Chinese 
Buddhist. In the suit Lim Kyin Kauk joined as 
defendants his mother, who as has been said was 
administratrix of the estate, his sisters Ma The The, 
Ma E Zin, and Ma E Kyu, his minor brother Lim Kyin 
Swi, one Phan -Tayok, who was the widower of his. 
half-sister Ma Thein, and his half sister, Ma Lwe, 
who is now the wife of her deceased sister’s widower 
“Phan. Tayok. Ma Thein and Ma Lwe were Baw 


War's daughters by an earlier wife, Ma Nu, who © 


had died, and it may ‘be noted that both Baw War's 


“wives, Ma Nu and Ma Hnin Bu were congas of 


Chinese fathers. 
In his plaint Lim Kyin Kauk said that ié Baw 
War was .a Buddhist then under Chinese. Customary 


law, which has been held to apply to the estates of . 


“Chinese Buddhists’* he and his younger brother 
Lim Kyin Swi would be jointly entitled to the whole 
of the estate, as being Baw.War’s only sons, while 
if Baw War was a Confucian, the Indian Succession 
Act would apply to his estate, so that the widow 


would be entitled to a one-third share and he 


Uv. 
Ly KyIn: 
Kaun. 


60 INDIAN LAW REPORTS.  [Vot.:VIII 


1970 personally would be entitled to one-seventh of the 
PHAN TivoK remaining two-thirds, since there were seven child- 
uukyw ren who would share equally. 

Kaux, The real contest was between the second wife, 

Heat, with her family on the one side and the representa- 
OrFs.CJ. tives of the first wife on the other, the latter being 

admittedly in possession of a-considerable part of 
the estate. Those representatives were Ma Lwe and 
her husband Phan Tayok as representing her sister 
Ma Thein. In their:written statement Mi Live and 
Phan Tayok did not deny that Baw War was a 
Chinese Confucian born in China and domiciled in 
Burma but they alleged that Burmese Buddhist law 
applied to his estate and they said. that- under 
Burmese ‘Buddhist’ law Lim Kyin Kauk had no- 
‘interest in the estate so long as his mother, Ma 
‘Hnin' Bu, was alive. They pleaded further that on 
the 30th of October 1923, after the death of Baw 
War, which according to both parties occurred on the 
2ist of January: 1923, the matter of the partition of 
the estate was referred to the arbitration of two 
arbitrators, namely Baw War's brother San Ya and 
one Maung Kin, by Ma Thein and Ma Lwe on the 
one side and Ma Hnin Bu and her eldest daughter 
Ma The The on the other, that in making that 
reference Ma Hnin Bu represented her other child- 
ren, namely Ma E Zin, Ma E Kyu, Lim Kyin Kauk, 
and Lim Kyin Swi, that by the award of those 
arbitrators certain properties -wére allotted to them- 
‘selves and certain properties to Ma Hnin Bu and 
her children, and that Lim Kyin Kauk as well as 
Ma Hnin Bu and her other children were bound by 
the award and the partition made in accordance’ 
with it. .« ; : 

- Ma. Hnin Bu’s case was that Baw War. was a 
Confucian and that therefore the Succession Act. 
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applied to his estate, so that she as Baw War’s widow 
was ent'tled to one-third of his estate and his child- 
rem by her were entitled to equal shares with the two 
cGaugiters by the carlier wife. She said that’ the 
alleged partition was only a temporary arrangement 
whercby Ma Thein and Ma Lwe, who were Baw 
War's eldest children, were given the custody of a 
large part of the estale until it could be properly 
administered, and she asked the Court to declare the 
shares in the estate to which the various parties 
were entitled. 

Her. children, other than Lim Kyin Kauk, pleaded 
that their father Baw War was cither a Confucian or 
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a “Chinese Buddhist,” and that whether he was — 


regarded asa Confucian or a Buddhist the law appli- 

cable to his estate would be the Chinese Customary 
-law, under which the corpus of the estate would 
belong to the two sons, Lim Kyin Kauk and Lim 
Kyin Swi and the widow and daughters would be 
entitled to maintenance out of it. As for the alleged 
arbitration and partition they said that Lim Kyin 
‘Kauk, Ma E Zin, Ma E Kyu and Lim Kyin Swi 
were all minors at the time of the alleged transaction 
and could not be bound by it. 

The Court framed an issue as to what law was 
applicable to Paw War's estate, Burmese Buddhist 
Law, Chinese Customary Law, or the Indian Succes- 
sion Act. This issue involved consideration of the 
question what was Baw War’s religion, since if he 
was not a Buddhist there can be no doubt that the 
Indian Succession Act would apply to his estate. 

I have already pointed out that all the pleadings 
except that of the children Ma The The, Ma E Zin, 
Ma E Kyu, and the minor Lim Kyin Swi, admitted 
that Biv War was a Chinese Confucian, while the 
written statement of those children said merely that 
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he was either a Confucian or a “ Chinese Buddhist.” 
There was therefore nothing in the pleadings to 
suggest that Baw War, if he was a Buddhist, . was 
anything but a “Chinese Buddhist” that is to say 
there is nothing to suggest that he had adopted the 
Burmese: Buddhist religion. 

All that there was in the evidence about Baw 
War’s religion was a statement of the daughter Ma 
Lwe that he was a Buddhist Who carried out shinbyu 
(noviciation) ceremonies and built zayats (rest-houses), 
that monks were invited and fed, that he used to 
make subscriptions at festival times and used to go 
to the monastery and make offerings, and that he 


_once went.on a pilgrimage to Mandalay, and a state- 
-ment of Ma Hnin Bu, the widow, that his funeral 


was carried out in accordance with Chinese customs. 


_and that she adopted the Chinese form of mourning. 


She admitted that Burmese Buddhist monks were 


- invited to the funeral because the -deceased. was a 


Buddhist, and that he built rest-houses and “ novici- 
ated” other people’s sons. It is to be noted however 
that there is no suggestion that he ‘ noviciated’’ his 
own sons, though Lim Kyin Kauk was certainly old 
enough to be “noviciated” before Baw War died. 
It is to be noted too that Baw War’s brother, San 
Ya, one of the two men who are.said to have acted 
as arbitrators, gave his own religion as Confucian, 
although he: had lived in Burma for over 40 years 
and that he was not asked about Baw War’s 
religion. . 

In bis udgment the learned Judge said that it was 
admitted by all parties that Baw War was a Chinaman 
and was a Buddhist, and he found that Baw War was a 
“Chinese Buddhist.” On this finding he held, as 
he was bound by the rulings of this Court to hold,. 
that Chinese Customary Law applied to his estate. 
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Ma Lwe and her husband appealed and one of 
their grounds of appeal was that the tria Court was 
wrong in finding that the Chinese Customary law 
applied to the estate and should have held that 
Burmese Buddhist law. applied. 

The Bench, before whom the appeal came, referred 
the following question to a Full Bench, namely “ Does 
Burmese Buddhist law govern the succession to the 
estate of a Chinese Buddhist born in China but who 
was domiciled and died in Burma?” 

Section 29 of the Indian Succession Act says that 
Part V of that Act, which is the part dealing with 
intestate succession, shall not apply to the property 
of any Hindu, Muhammadan, Buddhist, Sikh, or 
Jaina, but that save as provided by that section the 


provisions of that part shall constitute the law of 


British India in all cases of intestacy. 

Section 13 of the Burma Laws Act says that where 
in any suit or other proceeding in Burma it is neces- 
sary for the Court to decide any question regarding 
succession, inheritance or marriage the Buddhist ‘law, 
in cases where the parties are Buddhists, shall form 
the rule of decision except in so far as such law has 


by enactment been altered or abolished or is opposed. 


to any custom having the force of law. And that in 
cases not so provided for and not provided for by 
any other enactment ’for the time being in force the 
decision shall be. according to justice, equity and good 
conscience, ie 

So far as the excepted classes are concerned the 
law of succession to their estates is the personal law 
of the individual whose succession is in question, so 
that in respect of questions regarding succession and 
inheritance thé matter in the case of the excepted 
classes is simplified by the fact that it is not the 
personal law of the parties which has to be 
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considered, as it is in cases relating to marriage, but 
only the personal law of the deceased. 

If a Chinese is a Confucian and not a Buddhist 
no difficulty arises, because a Confucian does not 
fall within any of the classes excepted from the 
application of section 29 -of the Indian Succession 
Act and therefore Chapter V of that Act applies to 
his estate. : “ss 

The difficulty in dealing with the estates of Chinese 
who have been domiciled and have died in Burma 
arises from the fact that the Chinese seem to follow 


. several religions or so called religions at the same 


time, or that their religion is a mixture of several 
religions, so that when they die their relatives are 
able to describe them as belonging to that particular 
religion, out of the two or three or more which they 
professed, which will give those relatives a share or 
a larger share in the estate. There is of course a 
large Chinese population in Burma. The two 
countries have a common land frontier and in Upper 
Burma there are large numbers of Chinese who or 
whose ancestors came into Burma by land, while in 
Lower Burma there is a large Chinese population, who or 
whose ancestors have come into Burma by sea, many 
of them by way of the Straits Settlements, where 
there are many Chinese. There have naturally there- 
fore been large numbers of cases concerning the 
estates of Chinese in Burma, and some of them have 
been published in the official reports. 

In 1881 in the case of Hong Ku v. Ma ‘'rhin (1: 
a question arose as to whether a grant of probate of 
the will of a Chinese was made without jurisdiction 
by reason of the deceased being a Buddhist and 
therefore belonging to one of the. classes exempted 
from certain provisions of the Indian Succession Act 
~ dy Selected Judgments (1872-92), 133. 
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The Judge of Moulmein who tried the: case said: ‘It 
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dasa 


is admitted in the first place that Iyan Shok (the Puax T.voK 


deceased) was domiciled in British Eurma. The 
property in dispute, z.¢., a house situate in Moulmzin, 
is immoveable property in British India and the 
succession to that property is regulated by the law 
of British India under section 5 of the (cld) Succes- 
sion Act. Section 331 of that Act (the provisions of 
which were similar to those of section 29 (1) of the 
present Act) provides that the provisions of that Act 
do not apply to the intestate or testamentary succes- 
sion to the property of any Hindu, Mahomedan or 
Buddhist: A question of fact. therefore arises as to 
whether the deceased Iyan Shok was Buddhist. The 
only evidence given on this point is that of the 
witness Gwin Chan, the son-in-law of the deceased. 
The witness states that the deceased was of the same 
religion as himself. He states that he worships one 
Kong Choo Kong: whether or not this is the same 
‘as the idol Kwan Shee Yin mentioned ia Davis’s 
work on China I am unable to say, but I think it is 
clear from the evidence of this witness that~ the 
deceased professed a form of Buddhism. The tenets 


of transmigration of souls and the sanctity of animal 


life are characteristic of Buddhism, and it would 
appear that Kong Choo Kong was the nam2 given by the 
witness to the Chinese Buddha. The worsh'p of sats 
is not inconsistent with the profession of Buddhism 
any more than a belief in ghosts is a superstition 
inconsistent with Christianity. The pongyis (Burmese 
Buddhist .monks) were invited to the funeral of the 
deceased and four of his wives were Burmese 
Buddhists. Even if the deceased were Confucian cr 
Rationalist “he might still hold a religious belief in 
Buddha, for both the sects of Fo and Tao appear 
raiher to be systems of philosophy than what we 
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understand by the term religion. In the words. of 
Mr. Davis, formerly His Majesty’s Chief Commis- 
sioner in China, whatever the other opinions or faith 
of a Chinese may be, he takes good care to treat 
Confucius with respect, and as we have before 
observed that Confucianism is rather a philosophy 
than a religion, it can scarcely be said to come into 
direct collision with religious persuasions i 

I therefore find that the deceased Iyan Shok was a 
Buddhist and that his form of religion was not essen-' 
tially different from that of the Burmese.” Sir John 
Jardine, who delivered the judgment of the Special 
Court of Lower Burma before which that. decision 
came on appeal, said that he considered that reason- 
ing speculative and based on too. slender a set of 
facts; He pointed out that the invitation of the 


_ pongyis to the funeral was not given by the deceased 


and was explainable by the circumstances: that: four | 
of his wives were Burmese Buddhists. After consi- 
dering the religions of China as described. in. various 
works of reference, including those of my. own 
learned teacher, the late Dr. Legge, he came to the 
conclusion that there are three chiet religions in 
China, namely Confucianism, which is (or was) the 
State religion, Taoism, which represents an aboriginal 
worship of spirits with a philosophy and a tinge of 
Buddhism superadded, and Foism which is a decadent 
form of Buddhism. He seems to have been of: 
opinion that the worship of a goddess, “ Kwan Yin’” 
or “Kwan Shai Yin”, was distinctive of Chinese 
Buddhists. He said that the point for decision under 
the Burma Courts Act was not whether Buddhism 
or ‘Confucianism are religions or philosophies but 
whether Confucians or Taoists are Buddhists and on 
that point he came to the conclusion that they were 
not. He ‘went on to say that it would be as wrong 
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to presuppose of a Chinaman that he is a Buddhist 
as to presume of an Indian that he is a Hindu and 
not, a Mahomedan, and that such things require to 
be ‘proved before a Court can form any opinion. He 
said that he doubted whether we have any reason for 
calling the law of China Buddhist law, that he knew 
of no authority for the proposition that the Dhamma- 
that or even the general body of Buddhist law, is 
an exclusive lex Joci, and that under the Courts Act 
Buddhist law ens one of several leges fori.. He 
doubted whether a Buddhist coming from a distant 
country must be held subject to the Burmese Buddhist 
‘law of marriage or succession merely because he has 
a civil domicile here and has married, among other 
wives, a Burman Buddhist, and whether it is obli- 
‘gatory on our;Courts in Burma to apply the Burmese 
Buddhist law to Buddhists from Ceylon or China, 
He raised the question as to what law has to be 
applied to a foreign Buddhist whose own law is not 
founded on Buddhist institutions, and said that the 
subject teemed with difficulties. He pointed out 
that questions of a similar kind are likely to: arise 
wherever Chinese communities are settled, and that 
the Chinese were found everywhere in Burma 
especially in the towns. He suggested that the 
Buddhist law mentioned in the Courts Act was not 
necessarily Burmese Buddhist law or the law of the 
Dhammathats. In the: result he found that it was not 
proved that the deceased was a Buddhist, and he held 
that the Indian Succession Act applied and that the 
will and probate were valid: In connection with the 
judgment of the trial Court I yenture to suggest that 
“Kong Choo Kong,” whom the deceased was said 
to have worshipped was probably Confucius, ‘ Kung 


. Tsu” being a name | geen by the Chinese to Confucius, 


himself. 
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I have dealt with this judgment at some length 
not merely because it is the judgment of one of the 
most tearhed of the Judicial Commissioners of Lowel 
Burma, particularly in matters relating to Burmese 
Buddhist law, but also because it anticipates many 
of the difficulties which have’ arisen in subsequent 
cases and particularly the difficulty of applying what 
is called Burmese Buddhist [ww, which is not in any 


way Buddhistic, bz ing merely that development of 


the archaic Hindu law which the Burmese, when 


they adopted Buddhism, borrowed from the law books 


of .the Buddhist schismatics from Hinduism and 


applied to themselves, to a Chinese so called Buddhist 


whose personal law, which has become known as 
Chinese Customary law, is neither Buddhistic nor 
related in any way to Burmese Buddhist law. 

The next case in order of date is that of Fone Lan 


_ vy. Ma Gyi (1), which was decided in 1903. In that 


case the plaintiff claimed tobe an adopted daughter of 
a ‘‘Chinese Buddhist” who was domiciled and had 
died in Burma, and to be entitled under Burmese 
Buddhist law to a share of his estate. The Judge in 
the trial Court had decided that the law applicable to 
the estate was not Burmese Buddhist law but ‘‘ Chinese 
Buddhist aw,” and had dismissed the plaintifi’s suit. 
The case came on appeal before a-Bench of the late 


‘Chief Court of Lower Burma, and Sir Charles Fox, who 


delivered the judgment of the Bench, said that it was 
argued that there is no such thing as “ Chinese 
Buddhist law ” regarding succession or: inheritance 
and that so far as appeared from anything available to 
the Court that contention was correct. Various 
witnesses had spoken to customs in China regarding 
succession but none of them connected such customs 


(1) (1903) 2 L.B.R. 95. 
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with religious belief nor had any books or commentaries 
been referred to which enjoined rules as to succession 
and inheritance upon Chinese who profess the Buddhist 
faith. It was argued that because it was admitted that 
the deceased was a Buddhist domiciled in Burma, the 
Jaw which must be applied to the succession and 
inheritance to his estate in Burma was the Buddhist 
Law prevailing in Burma, on the grounds that the 
deceased having been a “ Buddhist” section 331 of the 
(old) indian Succession Act prevented that Act.from 
being applied to the case, and that the parties to the 
suit being Buddhists section 13 of the Burma Laws Act 
compelled the Court to apply the laws contained in 
the Dhammathals followed’ and recognised by the 
Burmese; the laws contained therein being the only 
laws on the subject of succession and inheritance which 
could be said to be “‘ Buddhist Law.” With reference 
to this argument the learned Judge mentioned the 
statement of the learned Judicial Commissioner in 
Hong Ku’s case to the effect that he knew. of no 
authority for the proposition that the Dkammathat is an 
exclusive lex loci and doubted whether it was obligatory 
on the Courts in Burma to apply the Burmese 
Buddhist law to “ Buddhists” from Ceylon or China. 
 Hé said that in the case of Hindus and Mahommedans 
the Courts of India, on questions: of marriage, 
succession, and inheritance, administer the personal 
law applicable to the parties, that on such questions 
there is no such thing as a general Hindu law ora gene- 
ral Mahommedan law, but there are different schools of 
law and different commentaries by which Hindus and 
Mahommedans are governed, and there are also 
customary laws often ‘divergent from the laws laid 
down in the commentaries, and further there are 
decisions of their Lordships of the Privy Council and. 
of the High Courts in India which have on some: 
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matters settled what the law applicable to the parties 
is, that the law of the commentaries, the customary law 
and the law as laid down by decisions of the Courts 
make up what is known as the Hindu and Mahomedan 
laws, and that each individual of the Hindu and: 
Mahomedan faiths is accorded the personal law 
applicable to -him in matters of marriage, succession of 
inheritance. He expressed an opinion that when in 
section 13 of the Burma Laws Act the legislature used 
the words “‘ Mahommedan law” and “ Hindu law,” it 
meant the particular laws applicable to the particular 
Mahomedan and Hindu parties, and that if that was the 
meaning of the terms Hindu«law and Mahomedan law 
in section 13, then the term Buddhist law. in. that 


’ section must mean the law of succession inheritance 


or marriage’ applicable to the particular Buddhist 


parties in the case. He said thatthe law of Dhamma- 


thats was not the outcome of the teaching of the 


‘Buddha but was of Hindu origin, that it would be 
“incongruous to apply to Buddhists “who do not 


apparently reverence even the same Buddha” as the 
Burmese, laws which are not connected with the 
Buddhist religion and are accepted only locally, and 
that it would be in accordance with the principle of 
the decisions of the Courts in India to accord to the 
Oriental, whose estate is in question, the rules of 
succession applicable to one of his class dying in his 
native country. He said that there did not appear to 
be any written law on the subject of succession in 
China and therefore the law applicable to the estate of 
the deceased Chinese Buddhist would be the Chinese 
Customary law, and he held that it was for the plaintiff 
to prove that by the customary law applicabie to Chinese 
Buddhist she was an adopted daughter of the deceased 


‘and -as such entitled to share in his estate. That 


decision naturally carried great weight as being the 
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judgment of a Judge who was for many years the 
Chief Judge of the Chief Court, but it is open to the 
eriticism that the law which it applied to the estate of a 
person who was said to be a “ Buddhist” was not in 
any sense “ Buddhist law.” I may however note at 
this stage that the learned Judge’s suggestion that 
Chinese Buddhist do not reverence the same Buddha 
as the Burmese Buddhist receives confirmation from 


Johnson’s “ Buddhist China” (1) from which it appears _ 


that the Burmese, who are.strict Hinayanists, worship 
only the historical and human Gautama Buddha, who 
having attained divinity represents the Godhead so 
far as they are concerned, while the Chinese, who 
are Mahayanists worship a different Buddha, known 
-as Amitabha, who being mythological and essentially 
divine, represents all the divine Buddhas of past 
eternity who constitute the Godhead and of whom 
Gautama Buddha was one human. incarnation, and 
also worship ‘“ Kwan Yin,” a kind of “ Holy Spirit” 
of Amitabha, who although not. yet perfect God (or 


Goddess) nevertheless, being mythological and super- 


human, escapes the taint of authentic humanity, 
_which according to Mahayanist ideas, attaches to 
Gautama Buddha, and whose images, as an object of 
worship, take the place in Chinese temples which in 
Burmese temples is taken by the images of Gautama 
Buddha. | 

The next reported case, Apana Charan Chowdry 
v. Ma Shwe Nu (2), was decided in 1907. In that 
case Ma Shwe Nu, who was a daughter of a Chinese, 
claimed a right of pre-emption under Chinese Cus- 
tomary law. in respect of land sold by her father to 
another of his daughters and sold by that daughter’s 

(1) “ Buddhist | China ” by R. F. Johnson published by John Murray, 


London, 1913: 
{2) (19C7) 4 L.B.R, 124. 
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daughter to a stranger. The Judge of the District 
Court held that Chinese Customary law'on the subject 
of aright to pre-emption of land, if there is such a 
law, could not apply. The lower Appellate Court 
took the contrary view and the case. came before 
the Chief Court in second appeal. The learned Judge, 
who dealt with the case in the Chief Court, said that 
if the deceased was not a Buddhist the provisions of 
the Indian Succession Act would apply to his estate 
and the law of China would not ‘apply, and that if 
be was a Buddhist, then under section 13 of the 
Burma Laws Act Buddhist law would have to be 
applied, but that law would not be the. Buddhist law 
of Burma but the Buddhist law. of China, which is 
applied to the estates of Chinese Buddhist in China. 
He went on to say that if the deceased was a 
“Chinese Buddhist ” it would be. necessary for the 
paint to show that there is a “ Chinese Buddhist 
law” in China, applicable to Chinese Buddhists only 
as apart from the customary: law of the country 
applicable to’all the inhabitants whether Buddhist or 
not, and that by that law there was a right of 
pre-emption. It is clear from this judgment that the 
learned Judge apprectuted the difficulty of applying 
to the estate of a person, who was regarded as a 
Buddhist, Chinese Customary law or anything but 
what was in fact Buddhist law within the meaning of 
that term in section 13 -of the Burma Laws Act. 

In the case of Ma Thein Shin v. ‘Ah: Shein (1), 
which was decided in 1914, the son of a Chinese 


‘by his first wife sued his father’s second ‘wife and 


her-daughter to recover the whole’ of the estate of 


‘his father on the ground that under-Chinese Custom- 


ary law. he was entitled to the estate to the 





(1) (1914) 8 L.B,R, 222. 
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exclusion of the widow and the daughter. The 
case came on appeal before a Bench of the Chief 


Court of Lower Burma, and the learned Judge who - 


delivered the judgment of the Court said that 
although the defendants denied n the lower Court 
that the deceased was a Buddhist they had not 
appealed against the finding that he was a Buddhist 
and their grounds of appeal were expressly based 
on the assumption that he was a “Chinese Bud- 
dhist” that it followed that the Indian Succession 
Act was not applicable to the case, that under 
section 13 of the Burma Laws Act the case must 
be decided according to Buddhist Law, which as 
explained in Fone Lan's case meant the customary 
law applicable to the deceased, that there appeared 
to be no written law on the subject of inheritance 
among Chinese Buddhists, and that in the absence 
-of definite evidence as to the share of the estate to 
which the widow would be entitled under Chinese 
Customary law he thought that the Bench might 
proceed according to justice, equity and good cons- 
cience and would not be far wrong in awarding the 
widow a one-third share, ‘ which is the share which 
she would. have received if the Indian Succession 
Act were the law applicable to the case.” 

_ ‘In the next case, Ma Pwa v. Yu Lwai (A), 
‘which was decided in 1916, the plaintiff claimed to 
be an adopted son. of the deceased, who was a 
“Chinese Buddhist” and his first wife, and sued the 
second wife and widow of the deceased and a child,. 
who also claimed to have been adopted by the 
deceased and the first wife, for administration of the 
estate of the deceased and for possession of his 
share. The deceased in that case was not himself a 


® ; 





(1) (1916) 8 L.B.R. 404. 
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Chinese settler in Burma but was the son of such a 
‘settler and had been born in Burma. Sir Charles 
Fox, C.J., who delivered the judgment of the Bench 
before whom the case came on appeal, said that the 
first question to be considered was the question as 
to what law was applicable to the parties. He said 
that the deceased had been brought up to follow 
Chinese custom, that the funerals of members of the 
family to which he belonged had been according to 
rites observed by the Chinese, that the members of 


_ the family who had given evidence professed to be 


“Chinese Buddhists” that the widow, whose father 


was Chinese, professed to be a “Chinese Buddhist ”: 
- and had never indicated any desire to have any but - 


the law applicable to “Chinese Buddhists” ‘applied, 
that the plaintiff also claimed to have that law 
applied, and that in these circumstances he thought 


that the decision in Fone Lan’s case should be_ 


followed and the customary law of ‘Chinese 
Buddhists” should be applied so far as it could be 
ascettained. He went on to say that neither from 
the evidence nor from the books of reference could 
an entirely confident conclusion be reached as to 
how the questions in issue would be decided in 
China, but he dismissed ,the plaintiff's suit on the 
ground that he had failed to prove the adoption 
which he alleged. 
This same estate was the subject matter of another 
appeal which came before. another Bench of the 
Chief Court in 1918 in the case of Ma Pwa v. Ma 
Yin (1). In that case the girl who claimed to be 
an adopted daughter of the deceased and his first 
wife sued the widow, thi is the second wife, for a 
déclaration that she was adopted and. was the sole 





(1) Civil First Appeal No. 10 of 1918. 
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heir of the deceased. The trial Judge had found 
that the girl was adopted but that it was not proved 
that the adoption was in accordance with the require- 
ments of the Chinese Customary law. He had 
suggested however that as the person adopted was a 
Burmese girl and the adoption took place in Burma 
and in the manner usual amongst Burmese Bud- 
dhists, the adopted child was invested with the 
status and rights of a child adopted by Burmese 
Buddhists, The Bench said that that view could not be 
accepted, that the effects of adoption and the status 
and rights of the person adopted depend on the 
personal law of the adoptive parents, but that 
because in that case it was clear that there was an 
intention to adopt and that that intention was carried 
out, it must be. held that all the incidents of an 
adoption: under the personal law of the deceased 
and his wife, namely Chinese Customary law, 
attached to the adoption. They held further that 
under Chinese Customary law an adopted daughter 
is entitled to succeed to the estate in the absence of 
natural, children and in the absence of an adopted 
‘son, and that. the adopted daughter excluded the 
widow, who was entitled merely to maintenance out 
of the estate. This judgment seems to me to raise 
ssomewhat acutely the question whether the Chinese 
Customary law, under which a son excludes from 
inheritence the widow and the daughters, and a 
daughter in. the absence of sons excludes the widow, 
and even an adopted son or daughter excludes the 
widow, can be regarded as being according to 
“justice, equity and good conscience.’ 

In the case of Kyin “Wet v. Ma Gyok (1), which 
was. decided in 1918, the plaintiff claimed to be the 
adopted son ‘of a Chinese, and sued under Chinese 

(1) (1948) 9 L.B.R. 179. i eee 
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Customary law for possession of the estate of his 
adoptive father, who had died. The District Court 
had found that, although the deceased conformed’ 


‘more or less to Burman Buddhist practices,‘ in’ 


subscribing to religious works and festivals, he 
nevertheless adhered to his ancestral religion, which 
was Confucianisam, and held that in the absence of 
definite evidence it was not proved that he was a 
Buddhist. The Bench of the Chief Court, before 
whom the case came on appeal, said that unless the 
plaintiff could prove that the deceased was a Buddhist 
the law governing the devolution of his estate would be: 
the Indian Succession Act, while if he was a Buddhist 


- the law to be applied would be the Chinese Customary 


law applicable to “Chinese Buddhists.” They did 
not agree with the statement of the learned Judge 
who decided the case of Apana v. Ma Shwe Nu (1¥ 
that it was for the plaintiff to show that. there" is a 
“Chinese Buddhist law” applicable to “ Chinese 
Buddhists” -only, as apart from from the customary 
law applicable to all the inhabitants of China whether 
Buddhists or not, but preferred to follow the decision 
in the case of Ma Pwa v. Yu Lwai (2\. They said 
that as the law stood they could not give effect to 
Chinese Customary law :unless the deceased was 
found to be a Buddhist, and after considering various 
books of reference, they came to the conclusion 
that every. Chinaman who is not a Christian or a 
Mahommedan is probably a Confucian and may be 
a Buddhist as well as a Confucian, but that he 
cannot be assumed to be a Buddhist without evidence 
of the fact. Nevertheless, so far as the case before 
them was concerned they said that the deceased, 
“like the bulk of his fellow countrymen” was 
probably’ a Buddhist before he came to Burma, 
i) 1907) 4 L.B.R. 124. (2) (1916) 8 L-B.R. 404. 
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but, assuming that he was not, the fact that he 
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became a Buddhist after he came to Burma would paxay Tivox 


be sufficient under section 13 of the Burma Laws 
Act to warrant the application of Chinese Customary 
law to his estate. All that I consider it necessary 
to say about that judgment is that the truth of the 
‘assumption that the bulk of Chinese in China are 
in fact Buddhists is doubtful. 

In the case of Gyan Shi v. Kin Twe (i), which was 


decided by the same Bench in the same year, the con- . 


test was for. Letters of- Administration between two 
women who claimed to be widows of the deceased, a 
“Chinese, who had been domiciled and had died in 
Burma. One of the claimants alleged that the deceased 
_had left an adopted son, who under Chinese Customary 
‘law would-inherit his estate. The Bench said that no 
evidence had been recorded as to the religion of the 
géceased, that, if he was a Confucian only, then the 
“case would be governed by the Indian Succession Act, 
but if he was a Buddhist the widows under’ the Chinese 
Customary. law would apparently be. entitled only to 
‘maintenance, and the adopted son, if his status’ were 
proved, would be the sole heir to the deceased, that the 
District Court had found that the deceased was a 
Buddhist, and that they considered the evidence suffi- 
cient to establish that finding. They accordingly 
applied Chinese Customary law, and finding that the 
adoption was established ordered Letters of Administra- 
tion to be granted to one of the widows for the use and 
benefit of the minor adopted son. 

In the case of Maung Kwai v. Yeo Choo Yone {2) 
‘decided in-1919, it was held that Chinese Customary 
Jaw is the law of succession applicable to the estates of 
“ Chinese Buddhists ” and that that law contemplates 








(1) (1918) 10 L.B.R., 23, (2) (1919) 10 L.B.R., 159 
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the disposition of property by will, and reference was 
made to a memorandum written in 1892 on the tse of 
wills by Chinese, which appeared in the old Lower. and 
Upper Burma Courts Manuals and which appears.as 
Appendix 14 in the present Burma Courts Manual. 

In the same year in Ma Siv. Hoke Hu (1), Sir 
Daniel Twomey, who delivered the judgment of the 
Bench, followed his own judgment in the earlier case of 
Ma Thein Shin v. Ah Shein (2) in applying the Indian 
Succession Act, as the rule of justice, equity and good 
conscience, so as to give the widow a one-third share in 
the estate of her husband who was a “ Chinese Buddhist ” 
and was domiciled in Burma at the time of his death. .. 

_ The unreported case of Li Tuck Lon v. Daw Khin 
(3) which was instituted on the Original Side of this 
Court in 1921, is interesting not only because there 
was the usual dispute about the religion of the decease, 
but because it was decided ona reference to th 
arbitration of Mr. (now the Hon’ble Sir) Lee Ah Yain, 
an Advocate of this Court, who is himself the son of 
a Chinese father, was born and is domiciled in Burma 
and has been for some years one of the two Ministers 
to the Governor of Burma. In that suit the deceased 
was a son of a Chinese domiciled in Burma. His. 
mother was the daughter of a Chinese father and he 
was born and died in Burma. His wife was also the 
daughter of a Chinese father and. called herself a. 
Chinese Buddhist. After his death she obtained Letters. 
of Administration under the Indian Succession Act 
on the footing that he was a Confucian. His ‘eldest 
son then sued the widow and the other children for 
the administration of his estate by the Court and for 





recovery of his share. He alleged that the deceased: 


(1) Special Civil Second Appeal No. 65 of 1919. (2) (1914) 8 L.BR, 222. 
~  @) OS. Civil Regular 364 of 1921. ; 
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was a Chinese Confucian and Buddhist. The widow 
and the other children pleaded that the deceased was 
a Confucian only:and not a Buddhist, their intention 
being presumably to invoke the provisions of the 
Indian Succession Act and to avoid the application of 
Chinese Customary law. The dispute was referred to 
the arbitration of Mr. Lee Ah Yain as sole arbitrator, 
and his finding was in the following words: “ It is 
admitted that Li Foke Shain, deceased, worshipped 
the goddess Kuan Yin and he was also one of the 
Trustees and Treasurer of the Kuan Yin Temple in 
Rangoon when he was alive, There can be no doubt 
that Li Foke Shain was a Chinese Buddhist by reli- 
gion. The ruling case on the religion of the Chinese 


is . .'. Kyin Wetv.Ma Gyok . . . Therefore. 


the law applicable to the estate of Li Foke Shain, 
ased, is the Chinese Buddhist law. Under the 
law the widow is entitled to: maintenance so long 
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as shé remains unmarried and on her death her burial. 


expenses. An unmarried daughter is also entitled to 
maintenance and-on her marriage her marriage expenses, 
Subject to these rights a son is entitled to the rest 
of the estate. If there are more than one son, they 
share equally between themselves, In this case the 
-heirs entitled to the estate consist of the widow, three 
sons and three unmarried daughters. As the estate 
is to be finally divided among the said heirs it is 
impracticable to fix the amount of maintenance, marri- 
age and burial expenses. Mr. E. Alabaster in his Notes 
and Commentaries on Chinese. Criminal law at page 
585 says : ‘{ as a matter of fact however, and indeed 
it appears indirectly from this case, male heirs exist- 
ing, unmarried daughters are nevertheless entitled to 
dower in the proportion of one-half the son’s share.” 
I think it will be just and equitable if I allow the 
widow and the three unmarried: daughters each 
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one-haif of the son’s share. I therefore decide that the 
whole of the estate be divided into five shares, the 
three sons to. take one share each, and the widow and 
the three unmarried daughters to take one-half share 
each. That award, which it will be noticed was:a 
compromise between the rights given by the Indian 
Succession Act and those given or supposed to be 
given by the Chinese Customary law, was accepted by 
all the parties without Gispate 3 and was made a decree 
of the Court. 

In 1923, in the case of Po ie v. Ma Pyit Ya 
(1), in which I delivered the judgment of the Bench, 
the estate in question was that of a Chinese*woman, 
domiciled in Burma, who had been married first to a 
Chinese, who professed the Chinese Buddhist religion, 
ancl Inter 40 2 Shan, who was probably a Burmese 
Buddhist. The Shan widower and his daughter by the 
deceased sued the daughter of the deceased by ‘hee 
Chinese husband for a decree in accordance with an 
alleged award and partition, or in the alternative for the 
administration of the estate and possession of their 
shares. The Bench found that the deceased was a 
“ Chinese Buddhist ” at the time of her death and on 
the strength of the rulings which have been cited above 
held that the law to be applied to her estate would be 
the Customary law of ‘ Chinese Buddhists,” that is 
the Chinese Customary law. 

In the case of Bon Kwi v. Ma ae Yon (2), which 
was also decided in 1923, the same Bench applied 
Chinese Customary law to the estate of a deceased 
“ Chinese Buddhist ” and on the footing of that law, as 
stated in the case of Po Maung.v. Ma Pyit Ya, found 
that in cases where there are children the widow 
takes no share in the deceased husband’s estate, thus 








_ {t) (1923) 1 Ran. 161. ~ (2) Civil First Appeal No. 82 of 1922. 
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disagreeing with the view expressed by the late Chics 


“8h 


£930 


Court in the cases of Ma Thein Shin and Ma Si (1) pass Trox 


that there was no sufficient evidence as to what the 
widow's share would be under Chinese Customery law 
and that the rule of the Indian Succession Act might 
therefore be applied as being the rule of justice, equity 
and good conscience. 

In the case of Ma Sein v. Ma Pan Nyun (2) the 
estate in question was that of the Burmese wife of a 
“ Chinese Buddhist ” who lived and died in Burma. 
The Chinese husband predeceased his Burmese wife 
and after the latter’s death a dispute arose between 
their children, the two daughters, who under Chinese 
Customary law would not be heirs, claiming that their 
mother was a Burmese ‘Buddhist so that Burmese 
Buddhist law applied to her estate, while the two sons, 
who under Chinese Customary law would exclude 
Wheir sisters as heirs, alleged that their mother professed 


the “ Chinese Buddhist” religion, and that therefore 
Chinese Customary law applied to the estate. On the 


evidence the Bench came to the conclusion that the 
deceased, although a Burman by birth and a Burmese 
Buddhist before her marriage, had adopted Chinese 
‘cuStoms and the “ Chinese Buddhist ” form of religion 
and that therefore Chinese Customary law applied to 
her estate. 

The case of Saw Kyaik Kee v. Saw Ngwe Sit (3) 
concerned the estate of a “ Chinese Buddhist ” who 
had been domi®led and had died in Burma, The 
plaintif claimed to be an adopted son and as such to 
be entitled under Chinese Customary law to half the 
estate as against the defendant ‘who was a legitimate 
son of the deceased, born before the alleged adoption. 


(1) (1914) 8 L.B.R., 222. (2) (1924) 2 Ran., 94. 
(3) Civil First Appeal No. 265 of 1924, 
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No question whether Chinese Customary law or some 
other form of law applied to the estate was raised in 
that case, the dispute between the parties being whe- 


_ ther or not .a Chinese who already has a son can adopt 


another son and if so whether the plaintiff was in fact 
adopted. The Bench of this Court before whom the 
case came on appeal said that there was little evidence 
as to the Chinese Customary law of adoption, hut, 
after consulting the usual books of reference, they 
came to the conclusion that under that law the plain- 
tiff could legally have been adopted so as to be entitled 
to ‘‘ some share’”’ in the estate, and being unable to: 
determine what that share would be, they remanded 
the case to the trial Court for disposal with a sugges- 
tion that if it was proved that the plaintiff had been 
adopted the question of the share to which he was. 
entitled might be decided by arrangement betwe 
the parties or by arbitration and that in default thé 
Court should decide it according to justice, equity 
and good-conscience. That decision is cited merely as: 
showing the difficulties of ascertaining what the Chinese 
Customary law on any particular question is, and of 
applying so much of it as can be ascertained to the 
facts of the particular case which is before the Court. 
Another case which illustrates the difficulties. 
which have arisen in the Courts in dealing with the 
estates and in deciding as to the religion of Chinese 
domiciled and dying in Burma is the case of Lee 
Lim Ma Hock v. Saw Ma ‘Hone (i). That case 
concerned the estate of a Chinese women, and the 
plaintiff, claiming that she was his mother, applied 
for Letters of Administration under the Indian 
Succession Act, that is on the footing that she was 
not a Buddhist. It may be noted that he subse- 
OE Ee a GD ee ae Ee ee eee 
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quently admitted that the women was not in fact his 
mother, but claimed that she had adopted him as 
her .son. In his application for letters he said that 
the deceased was a Confucian by religion and in an 
affidavit which he filed he said that he himself was 
a Confucian. If the deceased had been a Buddhist, 
Letters of Administration, if they were to be taken 
out at all, would have had to be taken out under 
the Probate and Administration Act because section 
150 of that Act said that no proceedings to obtain 
Letters of Administration to the estate of any 
Buddhist should be instituted except under that Act. 
It is clear*therefore that the claimant’s case was that 
the deceased was-a Confucian and not a Buddhist. 
Three daughters of the deceased, who were of ‘the 
age of majority, there being a fourth daughter who 
re a minor, also applied for letters in respect of 

e estate of the deceased. They too described their 
mother as a Confucian and applied for letters under 
the Indian Succession Act and not under the Probate 
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and Administration Act. It is clear therefore that 


their case also was that the deceased was a Confucian 
and not a Buddhist. The claimant, who had alleged 
that he had been adopted by the deceased, died 
during the pendency of the applications, and letters. 
inder the Succession Act were granted to the three 
jaughters, the learned Judge’ remarking in his order 
that the Succession Act does not recognise adopted 
children. After the claimant's death his widow 
applied for Letters of Administration in respect of 
uis estate under the Succession Act and in her 
ipplication she described - him as a Confucian. 
Letters were granted to her under that Act. She 
hen sued the three daughters, who held letters in 
‘espect of their mother’s estate, for a declaration 
hat_her husband, as adopted son of the “deceased 
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woman, had been her sole heir and as such was 
entitled “‘ under the customary law prevailing amongst 
Confucians ” to the whole of- her estate. That suit, 
on the footing that the deceased woman was a Gon- 
fucian and not a Buddhist, was bound to fail because 
the Succession Act, which on that footing would 
apply ~ to her estate, does not ‘recognise adoption. 
For this reason, nearly six months after the suit was 
instituted, the claimant’s widow alleged for the *first 
time that the deceased woman was a Buddhist as 
well as a Confucian and the plaint was amended so 
as to allege that both the deceased woman and the 
claimant; her alleged adopted son, were Chinese or 
Confucian Buddhists and that the ‘claimant was the 
sole heir of the deceased woman “under the cus- 
tomary law prevailing among Chinese or Confucian 
Buddhists.” In spite of the fact that it had been, 
the case of the claimant himself and of his wide 

who was the plaintiff in the case,.-that both the’ 
deceased woman and the alleged adopted son were - 
Confucians and not Buddhists, the Court came to 
the. conclusion that they were both Buddhists and 
accordingly held that under Chinese Customary law 
the claimant was the sole heir of the deceased 
‘woman and was entitled to the whole of her estate. 
Meanwhile, the three daughters of the deceased 
‘woman, as administratrices of her estate, had sold 
certain immoveable property which formed part of 
her estate, and the claimant’s widow, as administratrix 
of the claimant’s estate, sued them and the purchaser 
of the property for a declaration that the sale was 


void and for possession of the property, it being part 


of her case that because, after the grant of letters 
under the Succession Act, the’ deceased had heen 
found to be a Buddhist, the letters must be regarded 


as having been granted under the Probate ‘and 
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- Administration Act, under which the ‘sale of the 
property without the leave of the Court would be 
voidable, alfhough under the Succession Act it would 
be valid. In the result the widow’s suit was dis- 
missed and the case is interesting chiefly because 
one of the Judges of this Court who dealt with the 
appeal suggested that Buddhism could not have been 
a very prominent feature o the religion of the 
deceased woman and because it is probable that she 
was not a Buddhist at all. _ 

In the case of Man Hany. V. R.M. A. L. 
Chettyar firm (1), the Chettyar had obtained a 
decree against a Chinese, Nan Chin Ya, and in execu- 
tion had attached certain property. Man Han, who 


-was the daughter of a Chinese and was or had been’ 
Nan Chin Ya’s wife, filed a suit for a declaration 


that the property belonged to her and not to Nan 
hin Ya, having been allotted to her by partition on 
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“an alleged divorce. The lower Appellate Court dis- 


“missed the plaintiff’s suit on the ground that under 


Chinese. Customary law all the property inherited or 


acquired by the wife ordinarily belongs to the husband 
and that the plaintiff was unable to prove the alleged 
transfer of the property to her. The learned Judge 
of this Court, who dealt with the case in second 
appeal, said that as regards the law applicable. it had 
been taken for granted, though it was difficult to see 
on%what ground, that the law applicable to such 
cases is the “ vague and archaic and unascertainable 
Chinese Customary law,” that the provision of section 
13 ofthe Burma Laws Act that where the parties 
are. dhists the Buddhist Law shall apply pre- 
supposes the existence of a Buddhist Law applicable 
to the particular class of Buddhist before the Court, 


(1) (1926) 4 Ran, 111, 
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1930 and that as there is no Buddhist Law which - is 
‘PHAN N TrvoK applicable to Chinese Buddhists, it is necessary for 
tukym the Courts to decide such cases according to justice, 
Kaus. equity and good. conscience. He went on to .say 
qizare, “Tt has been held, though on what grounds it is 
difficult to conceive, that the Chinese Customary law 
in the case of Chinese Buddhisis is according to 
justice, equity and good conscience. I am _ unable 
to agree with this, because it is a well-known fact 
that immigrants usually evolve customs of their own. 
The Courts in India are bound by statute to adminis: 
ter the personal law of ‘the parties in certain cases, 
e.g. where the parties are Hindus, Mahommedan or 
‘ Buddhist. It is neither necessary nor desirable to 
extend the principle of tbe applicability of the 
personal law. any further, or for the purpose of doing 
so to enunciate the obviously absurd proposition that’ 
a decision according to the archaic Chinese Customary. 
law, is, even in cases where Chinamen are concerned’ 
a decision in accordance with justice, equity and 
good conscience. I would have imagined that a 
decision according to justice, equity. and good 
conscience in such cases is a decision founded on 
the law of the forum or what I may call the 
common law of India”. On this view of the case 
the learned Judge held. that the lower Appellate Court 
was wrong in applying what it imagined to be’a rule 

of Chinese Customary law to the case. 

There had been another strongly worded protest 
against the application of the Chinese Customary law, 
in this case to the question of the validity of the 
“marriage” of a Chinese Confucian with a Burmese 
Buddhist women, in the case of Ma Uv. Kyin Tat 
{1), and the learned Judge, who decided that case 





(1) Criminal Revision No. 664B of 1925. 
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and who is himself a Burman Buddhist, subsequently 
-in the case of Ma Yin Mya v. Tan Yauk Pu (1) 
referred to.a Full Bench the question whether in 
_ the case of Chinese Buddhists the Burmese Buddhist 
law regarding marriage is applicable as the lex loci 
contractus, or if not what law ‘is applicable. In 
making the reference the learned Judge said that the 
law regarding marriage among “ Chinese Buddhists ” 
is by no means settled, that the term “ Buddhist” 
used in section 13 of the Burma Laws Act is a 
‘wide term and may include any ‘nationality other 
than Burmese, that it would appear that ordinarily, 
irrespective of nationality, when the parties are 
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Buddhists, the law to be applied is Buddhist law,” 


that in the case of Burmese Buddhists the Buddhist 
law applicable is contained in the Dhammathats, 
which are collections of rules in accordance with the 
customs and usages of the Burmese people, that he 
. had tried to find out what the personal law of a 
“Chinese Buddhists ” is but had only succeeded in 
finding the law applicable to the Chinese in general, 
including non-Buddhists, that there appeared to be 
no special law for those Chinese who are Buddhists, 
and that if the law applicable to all Chinamen alike 
is to be applied to those Chinamen, who are 
Buddhists the enactment requiring Buddhist . law to 
‘be applied to Buddhist parties would become a dead 
letter in the case of ‘‘ Chinese Buddhists.” The 
learned Chief. Justice, who presided over the Full 
Bench, said. that ordinarily it is the lex loci contractus 
which governs the formal requisites of a marriage, 
but that the question in this country is complicated 
by the provisioris of section 13 of the Burma Laws 


Act which provides that in deciding questions 





(1) (1927) 5 Ran. 406. 
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regarding marriage the Buddhist law is to form the 
rule of decision where the parties are Buddhists. . 
He observed that the phrase in section 13 is “ the 
Buddhist law” and not “the Burmese Buddhist law,.” 
and that there are Chinese, Thibetan, Sinhalese and. 
Chittagonian as well as Burmese Buddhists, but 
he went on to say that the only Buddhist aay’ of 
which the Courts in this province have ever taken 
cognisance is Burmese Buddhist law, and that for 
a foreign Buddhist to escape the application of 
Burmese Buddhist law he must show that he is 


» subject to a custom having the force of law in this. 
country, that that custom is opposed to the provision 


of Burmese Buddhist law. applicable to the case, ’ 
and further that that custom will not work injustice 
to a party who is a subject of this province. After 
dealing with the case law on the subject of the 


- application of section 13 of the Burma Laws Act, 


particularly to the marriages: of Chinese with 
“ Burmese Buddhists” women, he came to the con- 
clusion that Chinese Customary law ought not to-be 
applied in cases regarding the validity of a .marriage 
between a ‘Chinese Buddhist’ and a Burmese 
Buddhist women. The other learned .Judge who. 
delivered a judgment on the reference and who was 
the Judge who made the reference said that the term. 
“ Buddhist ‘law ” used in section 13. of the Burma. 
Laws Act isa misnomer, because “ Buddhist” means. 
what appertains to the Buddhist faith and Buddhism. 
has laid down no law which is to be applied to 
secular matters. In this connection it may be -noted. 
that the Vinaya, to which the learned Chief Justice 
referred in his udgmeat, is a purely. ecclesiastical 
and not-a secular law. The learned Judge went on. 
to say that there is no such -thing as Chinese 


Buddhist. law, that “the law which exists is the. 
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general customary law applicable to all Chinamen 
alike, whatever creed they may belong to, that “a 
‘Chinaman thay be either a Buddhist or a Confucian 
or a°Taoist or all three,” that the law regulating the 
forms of marriage is the lex loci contractus, and that 
the lex loci contractus of the Buddhists in Burma is 
the one to bs found in the Dhammathats known as 
Burmese Buddhist law. It seems to me that the 
difficulty in the case of marriage, as distinct from 
succession and inheritance, is that there is no general 
law of marriage in India similar tothe general law of 
succession which is embodied in the Indian Succes- 
sion Act, butswith the greatest respect I venture to 
suggest that it might have been possible to base the 
validity of a marriage between a “ Chinese Buddhist ” 
man and a Burmese Buddhist woman on consider- 
ations of justice, equity and good conscience or on 
-the basic conditions which are generally recognised 
by civilised races as necessary to constitute marriage, 
“such as permanent cohabitation with a view to the 
procreation of children and with the repute of 
marriage, rather than-on the requirements of Burmese 
Buddhist law or of any other particular form of law. 
Hewever that may be, the judgment of the Full 
Bench in fact decided merely what are the formal 
requisites for the validity of a marriage between a 
“Chinese Buddhist” man and a Burmese Buddhist 
woman, and-did not decide. that the legal effect of 
such a marriage on the property of the parties would 
be that of a marriage under Burmese Buddhist law. 

' But in the further appeal in Man Han’s case 
(1) which was heard after the decision of -the Full 
Bench had been given, a Bench of this Court in 


effect applied a rule of Burmese Buddhist law to a. 
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question relating to the ownership of the property of a 
couple who were married in Burma, the. husband 
being Chinese and wife the daughter of a Chinese in 
a case where it is possible. that neither of the parties” 


‘to the marriage was a Buddhist. 


In the case of Chan Pyu.v. Saw base (1) the 
plaintiff claimed to be an adopted son of a “ Chinese 
Buddhist,” who was domiciled and had died in 
Burma, and to be an heir to the estate of the 
deceased, not under Chinese Customary law but 
under Burmese Buddhist law. The deceased had 
left a will and the plaintiff alleged that under Burmese 
Buddhist law there is no power to make a will and 
that the will was therefore invalid. The defendants 


‘denied the alleged adoption and said that Chinese 


Customary law applied and that under that law there - 


was a right to make a will, which had. been recognised 


for many years in the Courts in Burma. In view of 
the rulings mentioned above the learned Judge who 
tried the case found himself unable to decide 
whether Burmese Buddhist law or Chinese Customary 
law ought. to be applied to the case, but in the 
result he found that the alleged adoption. was not 
proved, and dismissed the suit. The case came on 
appeal before a Bench of this Court and the learned 


-acting Chief Justice said that. in his opinion the 


expression “Burmese Buddhist law” is a misnomer 
since it conotes the customary law of Burmese 
Buddhists, which is of Hindu origin. e went on 
to say that it was his considered opinion t ‘that at must 
be regarded .as’ settled law that ordinarily Chinese 
Customary law governs the succession tu the estate 
of a Chinaman domiciled in Burma, and that it must 
also. be regarded as established that the ‘“ Chinese 


in OS 
: (1) (1928) 6 Ran. 623. 
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Buddhists” in Burma have customary rules of 1930 
inheritance in conflict with those found in the paaytivox 
Burmese Buddhist law. He said that assuming that the Lise yu 
Burniese Buddhist law applied it was impossible RAUB: 
in the circumstances of the case to rule out from Hea, 
consideration the fact that the deceased was in fact papas 
Chinese, observed’-Chinese customs and ceremonies, 

and was a Taoist, a Confucian, and an ancestor wor-. 
Shipper, as well as a Buddhist. The other learned 

Judge doubted the correctness of the ‘finding of the 

Full Bench that the words “ the Buddhist law in cases 

where the parties are Buddhists” in section 13 of 
the Burma Laws Act’ mean,;.so far as Burma is: 
concerned, Burmese Buddhist law in cases concerning: 

any adherents to the Buddhist religion irrespective 

of whether they are Burmese: Buddhists or not. He 

said that such a reading appeared to him to introduce 
cinto the statute by implication a qualification of the: 
‘words “ Buddhist law, ” without introducing a similar 

. qualification ofthe term “ Buddhists” that he inclined. 

to the view that if the term “ Burmese” was to-be 
introduced at all it must be introduced in both cases, 

so that the section would apply “the. Burmese 
Bud¢chist law in cases where the parties are Burmese 
Buddhists.” He also pointed out that what is known. 

as Burmese Buddhist law has no connection with the 
Buddhist religion, and is called Burmese Buddhist 

law “merely because it is that modification or deve- 
lopment of.gthe ‘ancient Hindu law which the’ 
Burmans, who are Buddhists, apply to themselves.” 

He said that although the decision in the Full Bench’: 

case would be*binding on him if the case were one. 
regarding the validity of a marriage, it was not bind-. 

ing on him in respect of questions relating to success 

sion or inheritance, and that he refused to apply it 

tothe case which was before him, which was a case 
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of inheritance or succession. He said further that in 
his opinion the “Chinese Buddhists,’’ who were 
originally immigrants into Burma, and their descen- 
dants possessed distinctive family customs, that their 
view of adoption is fundamentally at variance .with 
the Burmese Buddhist law and is not Buddhistic but 
Taoistic, and that their habit of making wills, which 
also is ‘opposed to the principles -of Burmese 
Buddhist law, is a custom having the force of law. 


He said finally that if he had not been bound by the 


Full Bench decision as to Burmese Buddhist law 
controlling all Buddhists he would have held that the 
facts of the case brought it within the legal category 
of sub-sections (2) or (3) of section 13 of the Burma 


‘Laws Act, and he expressed the opinion that in 


principle the case had much affinity with the decision 
of their Lordships of :the Privy Council in the case 
of Ma Yaii v. Chit Maung (1) in which their Lord- 
ships held that the Succession Act and not thé Hindu 


law or the Burmese Buddhist law applied to the 


estates of descendants of: marriages between Hindu 
men -and Burmcse women who are known as Kalais.. 

The case of Leong Hone Waing v. Leong Ah Foon 
(2) is another example .of the difficulties and disputes. 
which have arisen in the Courts about the religion of 
of a Chinese who was born in China but was domi- 
ciled and died in Burma. The deceased in that. 
case, Leong Chye, a wealthy Chinese merchant and 
landowner of Moulmein; died in 1919, ggide had made: 
three wills, one in 1910, another in 1914, and the: 
third and last in 1919. In all those wills he had’ 
solemnly declared himself to be a Confucian. He had.’ 
also executed two deeds of gift not long before his: 
death. By the deeds of gift he had conveyed a 











(1) (1921) 11 L.B.R., 155=48 1.A. 553. (2) (1929) 7 Ran. 720, 
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large proportion of his property to Leong Ah Choy, 
the younger of his two surviving sons, and by his 
last will he -gave legacies to various relatives but 
made-Leong Ah Choy, his sole heir, disinheriting the 
elder of his two surviving sons, Leong -Ah Foon, 
with whom he had quarrelled. Leong Ah Choy took 
out probate of the last will, but some seven or eight 
years later, Leong Hone Waing, who was a son of 
Leong Ah Foon but who claimed to have been 
adopted as a. son of: Leong Ah Wong, another son of 
Leong Chye who .had died many years before, sued 
for the administration of Leong Chye’s estate. He 
alleged that Leong Chye’s execution of the last will 
and of the two deeds of gift was induced by undue 
influence on the part of Leong Ah Choy and that in any 
case the will was invalid because Leong -Chye was a 
Buddhist, and under the Chinese Customary law, which, 
as he alleged, was applicable to Chinese Buddhists, there 
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“was no power to make a will. There was evidence | 


that Leong Chye had worshipped at a temple in which 
there was an image of “Kwan Yin” and had 
occasionally done reverence to that image, that he 
and his wife had made an offering of a “ tazaung,”’ 
which is a Buddhistic religious building, that he had 
dedicated certain lands as a site for a Buddhist 
pagoda, that he had “noviciated”” three of Leong Ah 
Choy’s sons, and that certain Buddhist ceremonies 
were performed at the funeral of his wife, who was 
' known by the Burmese name of Daw Hlaing and who 
was admittedfy a Buddhist. In spite of that evidence 
‘both the trial Court and the Bench of this Court before 
whom the case came on appeal found that in view of 

Leong Chye’s own solemn declarations that he was a 
Confucian it was not established. that he was a Bud- 
dhist and that therefore the law which was applicable to 
his estate was the general law of succession which 
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is embodied in the Indian Succession Act. They 
found further that the allegations of undue influence 
were not established, and on those findings they 
affirmed the validity of the will and of the. two 
deeds of gifts and dismissed Leong Hone Waing’s 
suit. 

I think that I have mentioned all the reported 
cases relating to succession or inheritance in respect 
of “ Chinese Buddhists” and their number indicates. 
the frequency with which. such cases arise in Burma 
and the importance of the question referred. There 
are at present a number of cases pending in this 
Court, the decision in which will depend on. the 
finding of this Full Bench, and in view of the fact 
that the question before us is one of pure law, such 
of the Counsel engaged in those cases as desired to be 
heard on this reference have been heard more or 
less as amici curiae, in addition to the learned. 
Advocates who are engaged in the case out of which* 
the reference arises. : 

The contest at the Bar has been mainly between 
those’ who contend that Burmese Buddhist law 


_ should be applied to the estate in question, and 


those who say that Chinese Customary law should 
be applied, but I venture to suggest that even if 
“Chinese Buddhists” are. Buddhists within the 
meaning of section 13 of the: Burma Laws Act, as to 
which I.am more than doubtful, there is a third 
course which is open. It seems clear that there is: 
no form of Buddhist law which applies to “ Chinese: 
Buddhists ” as being’ their own personal law, The 
intention of section 13 of the Burma Laws Act is in 
my opinion to apply the personal law, if such law 
exists, and to apply justice, equity and good 
conscience if there is no personal law which is 
applicable.. There -being no Buddhist - personal: law 
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of Chinese Buddhists which can be applied to their 
estates, I suggest that the case of such estates does 
not fall within the purview of sub-section 1) of 
section 13 of the Burma Laws Act, and, if it falls 
within section 13 atgall, must fall within sub-section 
(3) which provides for the application of “ justice, 
equity and good conscience.” The law which applies 


to the estates of all Chinese in this country, except 


those who have been called “Chinese Buddhists,” 
is the Indian Succession Act, and since that law 
may reasonably be regarded as a law of justice, 
equity and good conscience and it applies to the 
estates of all other Chinese, there would seem to be 
nothing contrary to justice, equity and good 
conscience in applying it to the estates of Chinese 
Buddhists also. ' zoe ; 
_ The first of the learned Advocates who maintained 
that Burmese Buddhist law should be applied to the 
estates of ‘‘ Chinese Buddhist” immigrants, who had 
been domiciled and had died in Burma, referred us 
to the “Statement of Objects and Reasons.” for the 
enactment of the Indian Succession Act of 1865 and 
also to the “Report of the Law Commissioners” as 
shawing that the Act was intended to be of general 
application throughout India, subject of course to 
the exceptions provided in the Act itself, but it is 
not necessary to go beyond the wording of the Act 
in order to establish that proposition. He said that 
it follows that the ordinary law of succession in 
India is contained in the Indian Succession Act, and 
that statement is clearly correct. As for the Chinese 
Customary law he contended that since it is admit- 
tedly not Buddhist law, it must have been applied 
in Burma as a rule of justice, equity and good 
conscience and not as Buddhist law, and that it is 
inequitable that that law should be applied to the 


95: 


1930 


—_ 


PHAN TryoK : 
Vv. . 
Lim KYIN 
Kavuk. 
HEALD, _ 
Orre: C.J. 


96 


1930 


— 


PHAN Tivo 
-@ 
Lo Kym 
Kauk. 
HEALD, 
Orre. C.J. 


INDIAN LAW REPORTS. [Vo.. VIII 


estate of a Chinese who calls himself, or whose 
surviving relatives call him, a Buddhist, and- should 
not be applied to the estate of a Chinese who is a 
Confucian or a Taoist, whose. personal law it. is 
equally, but to whom the Indian Succession Act 
must be applied. He said that there are no customs 
peculiar to Chinese Buddhists as such in Burma, 
that the custom of making wills which was recognised 
in Hong Ku’s case was not a Buddhist custom, and 
was not peculiar to “Chinese Buddhists.” He went 
on to contend that the term “Buddhist law” in. 
section 13 of the Burma Laws Act which, he’ 


_ retharked, is an Indian and not a Burma Act, must, 


so far as Burma is concerned, have been intended 
to mean the-Burmese Buddhist law, which is to be 
found in the Dhamimathats and could not possibly 
have meant Chinese Customary law. He. argued 
that a Buddhist who acquires a domicile in .a 
Buddhist country must be presumed to intend to 
subject himself to the Buddhist law of that country. 
He suggested that tlhe remarks in Fone Lan’s case were 
merely obifer dicta because the adoption alleged in 
that case was held not to be established either under 
Burmese Buddhist law or under Chinese Customary 
law. He referred’ to a passage cited in that judgment 
from the case of Ma Tin v. Doop Raj Barna (1). 
where the widow of a Chittagonian Buddhist claimed - 
Letters of Administration in respect of her late 
husband’s estate under the Probate and Administra- 
tion Act, and where it. was said that “primd facie, as 
a Buddhist, deceased would come under the 
Buddhist law of the country at large and the burthen 
of proving any special custom or use varying the 
ordinary Buddhist rules of inheritance. would be on 


{1) 1 Chan Toon’s Leading Cases, 370 {1894). 
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the person asserting the variance.” That proposi- 
tion was doubted in Fone Lan’s case and even if it is 
verbally correct it does not go far towards showing 
that Burmese Buddhist law must be applied to 
““Chinese Buddhists”. The learned Advocate referred 
to the case of Saw Maung Gyi v Thu Ka (1) which 
dealt with a question of the validity of a marriage 
of a Chinese, apparently a “Chinese Buddhist,” and 
a Burmese Buddhist woman, but that case seems to 
_ have been decided mainly on a consideration of 
Chinese Customary law. He referred also to the 
case of Ma Thein Shin v. Ah Shein i2) but in that 
case, as I have already pointed out, the learned 
Judges applied not the Burmese Buddhist law but 
the Indian Succession Act as the rule of justice, 
equity and good conscience. He referred further to 
the case of Ma Shein v. Saw Chan Sein (3) in 
which also a question of the validity of a marriage 
between the son of a Chinese man and a Burmese 
Buddhist woman arose. The wife claimed a main- 
tenance order under the Criminal Procedure Code 
and ihe Magistrate dismissed her application because 
there was no marriage cermony as required by 
“Chinese. Buddhist law.” The Icarned Judge of 
the Chief Court who dealt with the case in revision 
said that he thought it clear that according to 


Burmese Buddhist law there was a valid marriage 


_ that if “ Chinese Buddhist law” was applicable, there 

-was nothing to show that any particular ceremony was 
essential to a valid marriage under that law, and that, 
the parties having cohabited for several years as man 
and wife, the presumption ‘that there was a valid 
-marriage must prevail. That case therefore does not 


(1) (1915) 8 L.B.R. 208. (2) (1914) 8 L.B.R. 222, 
(3) (1915) 8 L.B.R. 225. 
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go far towards showing that Burmese Buddhist law: 
ought to be applied to the estates of “Chinese 
Buddhists” domiciled and dying in Burma, The 
learned Advocate referred also to the case of Sein 
Kyi v. Ma E (1) which also is a case relating: to 
marriage, and which is interesting because the 
learned Chief Judge said in it that“ primd facie 
there is no strong reason why the customary law of 
the man should be applied and the customary law 
of the woman utterly disregarded, at any rate up to 
and at the time of the marriage.’ ‘That statement 
seems to me to support my suggestion that in such 
cases it is “‘ justice, equity and good conscience.” 
which should be. applied, rather than either Burmese 
Buddhist. law or Chinese Customary law. In 
commenting on Kyin Wet’s case the learned Advocate 
referred to Apana’s case, which was therein dissented 
from, and said that Apana’s case supported his 
argument. He-went on to say that in the absence of 
proof that there is any Chinese Buddhist law applicable 
to Chinese as Buddhists, the law of the Indian 
Succession‘Act should be applied as being justice, equity - 
and good’.conscience. It may be noted -in_ this. 
connection that, although the learned Advocate was 
contending that Burmese .Buddhist law ought to be. 
applied, he seems in this instance, unless I misunder- 
Stood his argument to have been constrained to fall 
back on the Indian Succession Act and not the 
Burmese Buddhist law as the law of justice, equity 
and good conscience. In dealing with.the case of 
Man Han v. The V.R.M.A.L. Chetty firm he pointed 
out that it did not appear in that case that Man 
Han. was a “ Chinese Buddhist”’ and this, as I have. 


(2) (1916) 8 L.B.R. 399. 
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already said, seems to be correct. He, relied on the PsanTrvos 


fact that Burmese Buddhist law was actually applied 
in Man Han’s second case, but it must be remembered 
that that was not a case of succession or inheritance. 
He also relied strongly on the Full Bench decision 
in Ma Yin Mya’s case, but that again was a Case 
relating merely to the validity of a marriage, and not 
fo succession or inheritance. ; 

The learned Advocate, who succeeded him in the 
argument on the same side, also relied strongly on 
Ma Yin Mya’s case, and particularly on the passage : 
“It is a principle of trivate International Law... 
that the lex loci contractus governs the formal 


requisites of a marriages,” but it seems to me. 


difficult to apply that dictum to matters of succession 
and inheritance which are not matters of contract. 
He referred us to the English case of Udny v. Udny 
(1) and particularly to the remark of Lord Westbury 
that civil status is governed universally by one single 
principle, namely that of domicile, and that it is.on 
this basis that the personal rights of a party, that is 
to say the law which determines his. marriage, 
‘succession, testacy or intestacy, must depend. He 
contended that because the deceased is ex-hypothesi 
a Buddhist domiciled in Burma, the Burmese 
Buddhist law must apply to his estate. . That is 
certainly a good argument against the application of 
Chinese Customary law, but I am very doubtful 
whether it is an equally good argument: for the 
application of Burmese Buddhist law, which: is 
certainly not the general law of succession and 
inheritance in’ India or Burma, that law being as 
Ihave said, contained in the Indian Succession Act. 
The learned Advocate admitted that but for the 





(1) (1869) 1 L.R. (Scotch and Divorce) 441. 
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provision of section 13 of the Burma Laws Act and 


section 29 of the Indian Succession Act the law. 


which would have had to be applied to the estate 
would have been the general provisions of the Indian 
Succession Act, but he contended that because the 
deceased was a Buddhist the law to be applied must 
be Buddhist law, and that because the Burmese 
Buddhist law is the only existing Buddhist law, that 
law must be applied. He referred us to the state- 
ment of Sir Charles Fox that the Chinese Customary 
law is wholly unconnected with the Buddhist faith, . 
but he seems to have overlooked: the -admitted fact 
that what is known.as Burmese Buddhist law is 


equally unconnected with the - Buddhist - faith, both 


Burmese Buddhist law and Chinése Customary law 
being merely forms of an entirely non-Buddhist law 
which happen to be applied. in the one casé to 
Burman Buddhists, and in the .other to Chinese, 
whether Buddhists or otherwise. The learned 
Advocate went on to say that Sir Charles. F Ox’s | 
dictum that : “It. would be in accordance with the 


principle of the decisions of the Courts in India to 


acccord to the Oriental, whose estate is in question, 


thé rules of succession applicable to one of his class. 


” 


dying in his native country” is too widely stated, 
and for this reason he reprobated the quotation of. 
that dictum in Po Maung’s case. He pointed out 
that the only religions in favour of which exceptions: 
were made in section 13.of the Burma Laws Act 
were the three Indian religions, namely Buddhism, 
Mahommedanism and Hinduism, and that. no similar 
exception was made in favour of the Chinese réligion, 
Taoist, Confucian, or Shinto. He might perhaps 
have added to the latter list “‘ Chinese Buddhism ” 
since ‘‘ Chinese Buddhism,’ whatever it may be,: 
can hardly be regarded as one of the Indian religions. 


VoL. VIIT} RANGOON SERIES. 


He contended that the intention of the exceptions 
to the Indian Succession Act and of the Burma 
Laws Act was that their own laws on matters of 
succession, inheritance and marriage should be applied 
to subjects of India and not to subjects of foreign 
countries, but it would seem to follow from that 
argument that the. general law of India on those 
matters, that is the Indian Succession Act, and not 
the law which happens to apply in India to particular 
- members of one of the expected classes was intended 
to be applied to foreigners domiciled in India. The 
learned Advocate referred us to the case of 
-Abdurahim v. Halimabai (1) in which their Lordships 
of the Privy Council held that although Memons, 
who are a-sect. of Mahommedan converts fic 
Hinduism, retain in India the Hindu law of 
/ succession, nevertheless Memons who had been 
domiciled for many years in Mombassa among 
.Mahommedans, who did not follow the Hindu 
law of succession, might abandon and in that particular 
‘case were proved to have abandoned their custom of 
following the Hindu law of succession and might 
conform to the Mahommedan law of the particular 
class of Mahommedans among whom they lived. 
Their Lordships said : ‘‘ Where a Hindu family migrate 


from one part of India to another prima facie they | 


carry with them their personal law, and if they are 
alleged to have become subject toa new local custom, 
this new custom must be affirmatively proved to have 
been adopted ; but when such a family emigrate to 
another country and, being themselves Mahommedans, 
settle among Mahommedans, the presumption that 
they have accepted the law of the people whom 
they have -joined seems to their Lordships to be 
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‘one that should be much more readily made. 
All that has to be shown is that they have so 
acted as to cut themselves off from _ their: old 
environments. The analogy is that of a change of 
domicile on settling-in a new country rather than the 
analogy of a change of custom on migration within 
India. The question is simply one of the proper 
inference to be drawn from the. circumstances. In 
the present case it is to be observed that it does not 
appear that the Memons in Mombassa have at any 
time established any distinctive political. or social 


organisation for themselves. Such organisation as has 
been formed appears to have been formed mainly. if 


not entirely for “Burposes of worship. There seems 
to be no sufficient reason ... . for regarding the 


-Memons who have emigrated from Cutch to Mombassa 
-as other than a number of individual Mahommedans. 


who have settled down among a people who are of 
thgir own religion. It does not appear: that these 


~Memons have ever as a body claimed to be outside’ 


the system of law which naturally follows from that 
religion and so prevails among the Mahommedans of 
Mombassa.” On. the strength of these remarks the 
learned Advocate has contended that the Buddhist’ 
immigrants from China should be regarded. as 
Burmese Buddhists, but from the cases which have 
been cited it is clear that the Chinese in’ Burma have 
always claimed to be outside the Burmese Buddhist. 
system of law and that they have claimed and 
succeeded in proving customs, as for example, the 
custom of making wills which are repugnant to that 
system, while they have always maintained a distinc- 
tive social and religious organisation of their own, 
particularly:in the ‘matter of their socia! clubs and 
associations and their. temples. . With reference to’ 
the Chinese custom ‘of making wills, the learned 
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Advocate contended that it ought never to ‘have 
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been recognised in Burma because it is not a PHN Trvon. 


custom which falls within the exception to sub- 
section 13 of the Burma Laws’ Act, not being imme- 
- morial, unbroken, exercised as of ~ right, reasonable, 
certain, compulsory and unopposed. All that need 
‘be said on this subject is that the custom had been 
recognised by the Courts in Burma at any rate since 
1881, which was long before the Burma Laws Act 
‘became law, and that the right has constantly been 
exercised by Chinese in Burma, and was mentioned 
‘by their Lordships of the Privy Council in the case 
of Maung Dwe v. Haung Shein (1 as a recognised 
custom: which impingés on the strict*Buddhist view 
that intestacy is compulsory. With reference to the 
case of Chan Pyu v Saw Sin, the learned Advocate 
‘contended that when the learned Judge said : “It is 
. my considered opinion that it must be regarded as 
Isetfled law that ordinarily Chinese Customary law, 
' governs the succession to the estate of a Chinaman 
domiciled in Burma,” he was not considering the 
general law but was only considering the law relating 
to that particular case, but that statement is obvi- 
ously incorrect. He contended also that that expres- 
sion of opinion was obiter, on the. ground that the 
alleged adoption was not proved, and it was therefore 
unnecessary to consider whether Burmese Buddhist 
law or Chinese Customary law applied to the case 
but this statement also seems to me to be incorrect. 
He said: further that it is not true that the Courts 
have consistently applied Chinese Customary law to 
the estates of “Chinese Buddhists,” and that Po 
Maung's case is in. fact the only case in which -tl-at 
Jaw .-has been applied. A reference to the cases 
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which I have cited shows that in many of them the 
Judges at any rate thought that they were applying 
the Chinese Customary law. He went on to contend 
that if Chinese Customary law is to be applied to. 
such estates it will be necessary for the Courts in 
this country to keep themselves up to date in respect 
of changes in that law, which in view of the present 
state of China are likely to occur, and that the 
Courts cannot reasonably be expected to undertake 
so difficult a task. He said that in any case Chinese 
Customary law is not a custom having the force of . 
law in Burma, adopted by. the Chinese in Burma 
for themselves, but is a custom of the Chinese in — 
China, and tit 2 therefore it” cannot be recognised 
by the Courts in Burma under the exception to. 
sub-section (1) to section 13 of the Burma Laws Act. — 
He relied on the passage from Ma Thein Shin's case 

quoted in Po Maung’s case and. said that if the 





rules of justice, equity and good conscience were tgy 
-be applied, as therein suggested, those rules. must 


be the rules of Burmese Buddhist law. Finally he 
referred us to the case of Bartlett v. Bartlett (1) in 
which the question for decision was whether a 
Mahommedan British subject domiciled . in. Egypt 
could make a will in contravention of the Mahom-. 
medan law to which he was subject, and their Lord- 
ships of the. Privy Council applied -Mahommedan. 
law, the parties being all Mahommedans, in accord- 
ance with the terms of an ordinance which was in 
force in Egypt and which provided that in all 
matters relating to inheritance the Court should in 


the case of persons belonging to non-Christian com- 


munities recognise and apply the religious law or: 
custom of the person concerned. It is difficult to 
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see how that decision supports his contention .that 
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Burmese Buddhists law ought to be applied to the pass Tivos 


estates of “Chinese Buddhists ” domiciled and dying 
in Burma. 

‘The next. learned Advocate who took up the 
argument on the same side pointed out that if, as 
was found by the Full Bench in Ma Yin Mya’s case, 
the Burmese Buddhist law governed. questions of 
*he validity of a marriage between a ‘Chinese 
suddhist ” domiciled in Burma and a Burmese 
auddhist woman, then, if. it should be -held that 
Chinese Customary law applied to the estates of the 
“Chinese Buddhist” husbind, the Burmese Buddhist 
widow would be deprived of the prgperty which it 
was obviously the intention. of the F ull Branch that 
she should inherit. This may or may not be true, 
but, if it is true, I.do not think that it goes far 
ftowardss@howing that Burmese Buddhist law must 
be applied to the estute- of ‘Chinese Buddhists.” 
Be is true, as the learned Advocate points out, that 
Burmese Buddhist law was in effect applied by this 
Court in the second of Man Han's cases, but that 
was not a case of succession or inheritance, and the 
decision in that case is not binding on this Bench. 
He said that there are Chinese in all the villages 
in-Burma and that those Chinese entirely identify 
themselves with Burmans. I am of opinion that 
that statement is entirely untrue. and that wherever 
possible the Chinese regard themselves as a separate 





community, wearing their own dress, speaking their 


own language, having their own’ social associations, 

and following their own religion and customs. Tite 

learned Advocate argued that if Chinese Customary 

law were applied to “Chinese Buddhists,” then a 

“Chinese Buddhist”’ husband by making a will could 

deprive his Burmese Buddhist wife of all right to 
3 | 
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inherit his estate, and that the result would be that: 
Burmese Buddhist wives would divorce their ‘‘ Chinese 
Buddhist’ husbands so as to get the share of the 
property of the “marriage to which they would: be 
entitled on divorce under Buddhist law. This argu- 


‘ment overlooks the fact that under Chinese Customary 


law, if there are any children, natural or adopted, 
the wife is not the husband’s heir, that the testa- 


mentary power enables the husband to provide for 


the wife, and that it may not be. correct to assume 
that the Burmese Buddhist law would apply to the 


partition of property on the divorce of a “ Chinese. 


“Buddhist” husband anda Burmese. Buddhist. wife. 


The learned Advocate pointed out that section 13° of 


the - Burma Laws Act referred only to religion, not 
_to nationality, but it is to be noted that it refers 


equally to religious not national law, and it is admitted 


that what is called Burmese Tuddhist law is not in 


fact a law of the Buddhist religion. He contended, 
that there was no. justification for -applyinti 


‘Chinese Customary law in’ Burma and -he argued 


that therefore Burmese Buddhist ‘Jaw ought: to be 
applied. . 

_ The learned: Advocate ate opened the argumént 
on the other side said that, so far as the case out of. 
which the reference. arises was concerned, he was 


only: interested to show. that Burmese © Buddhist law 


did not apply, that. he did not propose to show what 


‘Jaw did apply if, as he alleged; Burmese Buddhist 


- law did not apply, and that his case was that section 
_ 13 of the Burma Laws Att could not make burmese 


Buddhist law. applicable to. the estates. of .“‘ Chinese 


Buddhists.” He contended that when the Burma. 


-Laws. Act was passed the Indian Legislature must 


have known that there were many Indian Buddhists; 


and could not have meant to apply Burmese Buddhist 
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law to them, so that the words “ Buddhist law” in 
section 13 could not have been intended to mean 
‘Burmese Buddhist law.’’ He referred us to the 
- fundamental rule’ that a statute is to be expounded 
“according to the intent of them that made it,” 
that “it is a strong thing to read into an Act of 
Parliament words which are not there and in the 


-" -ance of clear necessity it is a wrong thing to do,” 
ts . ? 


‘hat “we are not entitled to read words into an 
Parliament unless clear reason for it is to be 
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fc ‘hin the four corners of the Act. itself,” 


He x d therefore that we are not entitled 9o 
read secu... J as if it referred to Burmese Buddhist 
law, except of course in connection with Burmese 
‘Buddhists. He referred us to the Full Bench case 


of Thein Pe v. U Pet (1) as showing that the 


Burmese Buddhist law is merely the body of customs 
observed by the Burmese Buddhists, and he said 
Hhat the only connection between those customs and 
‘the Buddhist religion is the accident that the 
‘Burmese who have adopted them are Buddhists. 
He denied that the Chinese in Burma have ever identi- 
. fied themselves with the Burmans, and he referred us 
“to Ma Yaik’s case as showing that Burmese Buddhist 
law: ought not to be applied to them even if they did 
follow certain Burmese Buddhist customs, but that the 
Indian Succession Act should be applied by way of 
justice, equity and good conscience. He contended that 
if profession of the Buddhist religion or acceptance of 
the tenets of Buddhism were the proper test, then in Ma 
Yaik’s case Burmese Buddhist law would have had to 
be applied, since their Lordships found that the deceased 
in- that case “observed to a certain extent the rites and 
ceremonies of the Hindu religion” but that he also 
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“ observed and followed the Buddhist religion to a great 
extent.’”’ He corffended further that even if identification 





-with the Burmese had been the test, Burmese 
_ Buddhist law would have had to be applied, since the 


deceased in that case dressed as a. Burman, used the 
Burmese language as his ordinary mode of speech, and 


~ was in fact a leader of the Burmese Buddhist community 


in Burma, and he argued that if neither acceptance ‘ 


Buddhism by the deceased as one of two or more rel! 


which he followed nor such close identificatic 


Burmese Buddhists as was proved in that j 
sufficient to warrant the application of Burme x! 


law to his estate under section 13 (1) : . pur 


Laws Act, then in view of the facts that the Buddhi 

of Chinese immigrants into Burma is an entirely differs 
ent form of Buddhism from that of the Burmese Budd- 
hist, th.t that Buddhism, like that of the deceased in 


’ Ma Yaik's ‘case, is only part of the religion ‘ollowed by 


the deceased, ani is not a vey prominent feature of 
their religion, and that the Chinese in Burma do not’ 
identify themselves wit! the Burmese in. any way 
except that they not infrequently marry Burmese wives, 

as in fact did the son of the deceased in Afa Yaik’s case, 
there can be no justification for holding that Chinese 
immigrants domiciled in-Burma are “Buddhists” within 
ihe meaning of that word intended in section 13 of the 
Bucma Laws Ac so as to make it necessary for the 


- Courts ine: this country to apply the Burmese Bud- 


dhist law to their estates. He referred us to the case 
of Mailathi Anni v. Subraya Mudaliar (1) where it was 
held that a Hind widow who was a subject’ of French 
India and wh») under the Hindu law as: administered 
in French India was sole heir to her husband’s estate, 
did not, by migrating to British India after- she had 


x (1) (1901) 24 Mad. 650. 
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inherited the estate, bring herself under the 


operation of the Hindu law as* administered 
in British “India so as to divest her of 
the estate which she had already inherited in French 
India, but it is difficult to see how that case is relevant 


to the questions which arise, on the present reference. 


He conterided that the decision in Bartlett's case. did. 


not affect his contention that Burmese Buddhist law 
could not be applied to Chinese domiciled in Burma 
because in that case all the parties were Mahommedans 
of the same class. He referred to the case of. Sheo Singh 
Rtiv. Dakho (1) for the purpose of citing the remark 
of their Lordships of the Privy Council that : “It would 
certain., ave been remarkable if it had appeared that 
in India, where under the system cf laws administered 
by the -British Government a large toleration is as a 
rule allowed to usages and customs differing from the 
ordinary law, whether Hindu or Mahommedan, the 


Courts had denied to the large and wealthy communities 


existing among the Jains the privilege of being governed 
by their own peculiar laws and customs, when those 
laws and customs were by sufficient evidence capable 
ot being ascertained and defined and were, not open 
to objection on grounds of public policy or other- 
wise” and he contended that those principles ought 
to be appliéd to Chinese domiciled -in Burma, who, 
as he said, are large and wealthy communities whose 
own peculiar laws and customs are now weged 
and ascertained. He said that the tendency of the 
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recognised and as supporting this statement he 
referred to the judgments of their Lordships of the 
Privy Council in Abraham v. Abraham (2) in 
Fanindra v. Rajeswar (3) and in Sheo Singh Rai’s 


(4) (1878) 1 All. 688. (2) (1863) 9 Moo. LA. 195. 
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case, and he suggested that the customs followed by 
Burma, though they might be merely 
the customs followed by the Chinese in China, were 
the. customs which should be applied by the Courts 
in Burma to. the Chinese domiciled in Burma: 
He . did not deny that Burmese Buddhist law 






might be applied to a *Chinese who has adopted 


the Burmese Buddhist religion, just as in Ma Sein’s 
case the Chinese Customary law was applied to a 
Burmese woman who had adopted the Chinese husband’s: 


‘customs. and religion, but he drew a distinction 
‘between’ a Chinaman who has adopted Burmese 


Buddhism and what «is called a ‘‘ Chinese Buddhist”. 
He contended that a ‘‘ Chinese Buddhist fa. # .- exists 


and, that Chinese “ Buddhist law in Burma — must 
be the customary law followed by “ Chinese Buddhists ”” 


in Burma, and that it makes no difference. that. it 


As: not in any sense Buddhist law, but is the custom- 
ary law followed by. all Chinese. in China, since, 


even so, it is as much Buddhist law ac whit is 
calléd .Burmese Buddhist law is, neither being in fact- 
Buddhist law at all. He referred to the case of Yeap 
Cheah v. Ong Cheng (1). where, as he asserted, their - 
Lordships of the Privy Council followed, as far as’. 


possible, the habits and usages of the Chinese 


domiciled in the Straits Settlements, but aieperusal of. 


the jud ment in that case seems to me not to support: 








on. He referred to the maxim of. stare 
1 said that the Chinese Customary law had. 
been followed for so many years by the Courts of. 
this. country - that the practice ought not to be, 
unsettled, and in support of. this ~ proposition, 
he referred to a. remark of their Lordships 


(i) L.R. Privy Council Appeals (1874:75) 381. 
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of the Privy Council in Chotay Lall v. Chunnoo 
Lall (1) to. the effect that “after*the series of 
decisions which has occurred.in Bengal and Madras 
it would be unsafe to open them by giving effect 
to ‘arguments founded on a. different interpretation 
.of old and obscure texts ; and they agree. . . that 
Courts ought not to unsettle a rule of inheritagice 
affirmed by a long course of decisions unless indeed 
‘it is manifestly opposed to law and reason.” In the 
‘same ‘connection he cited the case -of Smith v. Keal 
(2), ‘but I do not think that either of those cases 
-Is.exactly apposite. He summed up his contentions 
as. foHows :. (1) Buddhist. Law in: section 13 of the 
‘Burma Laws Act is not limited to Burmese Buddhist 
law, but includes- whatever customary law’ partieular 
classes of Buddhists may follow, ‘such law - being 
Buddhist law not because it is law prescribed by 
the Buddhist religion but because it is law followed 


‘by. Buddhists; (2) Burmese Buddhist law cannot 


be’ applied to “Chinese Buddhists” because ‘they 
are governed by a customary law of their own 
which. is opposed to Burmese Buddhist law; and 
(3) section 13 (1) of the Burma. Laws Act does 
not’ apply.to the case, and therefore, in accordance 
with the ‘decision of the Privy Council in Ma Yaik’s 


case,: justice, equity and good conscience must be 
applied and in the circumstances of the case Chinese 





Customary law is the rule of justice, equity# 
conscience. “a . 
-- -The learned Advocate who followed.on the same 


ind good 


side contended more positively that Chinese Customary 
law ‘must be applied to the estates of “ Chinese 
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Beuuust untiigrants who at the time of their 
death were domiciled in Burma. He said that under 
section 15 of the Burma Laws Act, if Burmese 
Buddhist law applied tog.“ Chinese Buddhists”. 

matters of succession and inheritance, it must apply 
also in matters of religious usage and institutions, 
which he regarded as absurd. He contended that 
the. principle involved is that in the case of the 
classes excepted from the operation of the Indian 
Succession Act the personal law of the parties is to 
be applied in matters of inheritance and succession, 


and as’ enunciating that. principle he referred to 


section. 112 os ‘the Rover iinet of. India Act. ‘He 


sthat even family eT ‘irae been _recog- 
nised by the Courts in India, and on the statement 
of their Lordships of the Privy Council in Balwani 





~ Rao v. Baji Rao (2) that “it is absolutely settled 


that the law of succession is in any given case 
to bé determined according to the personal law of 
the individual whose succession is in question.” It.. 
may however be noted that that dictum refers to 
succession to persons o the excepted classes. He 
said that the Chinese in Burma have retained, 
their own dress, their own language, and their own 
customs, particularly in respect of matters of marriage, 
adoption. and the making of wills and he referred to 
the evidence given by Sir Lee Ah Yain in Chan Pyu's 
case and in Suit No. 82 of 1928, which is still. 
pending on ‘the Original Side of this Court. .In this 
connection it will be remembered that Sir Lee 
Ah Yain was the arbitrator who in effect decided 
Li Tuck Lone’s case and that although in that case he 
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professed to follow Chinese Customary law he did not in 
fact follow it, but followed what was in effect a rule 
of justice, equity and good conscience. The learned 
Advocate further cited th pstatement of their Lordships 
of the Privy Council in the case of Khatubai v. 
Mahomed Haji Abu (\) that the judgments of 

; the Courts are good evidence 
of coston and he submitted that the judgments of 
the Courts in this country show that “ Chinese 
Buddhists” domiciled in Burma have customs 
which are opposed to the Burmese, Buddhist law. 
‘\He relied on the suggestion of Sir Charles Fox in 
Fone. Lan’s case that the Buddha whom the Chinese 
reverence. may not be the same Buddha as the 
Burmese reverence and he contended that the 
Buddhist law - which is to be applied -under section 
13\)) of the Burma Laws Act must be a law which 
is common to toih parties to the litigation. With 
reference to the statement of the learned Judge in 
Man Hans first case that the Chinese Customary law 
is ‘vague and archaic and  u.ascertainable” he 
contended that that law is ascertainable by evidence, 
and that the evidence given in the various cases, 
wlrich have been or are now before the Courts, shows 





what are the custom; of the Chinese not in China. 


but in Burma. He reiterated the argument that we 
are not entitled to read section 13 of the Burma 
Laws Act as if the word ‘‘ Burmese” weré inserted 
before the words “ Buddhist law” and that if we 
insert ‘“ Burmese ” before ‘‘ Buddhist Law” we must 
insert it also before ‘‘ Buddhist’ in the same sentence. 
He concluded his argument by saying that the correct 
construction of section 13 is that the Buddhist Idw 
to be applied under that section is the Buddhist law 
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applicable to Buddhists of. the same class. as the 


deceased whose estate is in question, that that Buddhist 
law in the case of the estate of a “Chinese Buddhist ” 
in Burma is the Chinese @ astomary. law applied by 

“Chinese Buddhists” in Burma to themselves* and 
that . the anomaly that the Indian Succession Act’ 
applies to ‘the estates of all other Chinese _ in 
Burma except “ Chinese Buddhists’ and that Chinese 
Customary law, which is common to all Chinese, 
including other than “ Chinese Buddhists ” is applied 
only to “ Chinese Buddhists” and: is not applied to 
the other Chinése, whose - personal law it is equally, 








with ‘Chinese Buddhists, is due merely to an oinission 


on the part of the: Legislature to provide for the. case 
of Chinese who are not “ Chinese Buddhists.” 

To these arguments the other sidé replied: that the 
maxim stare decisis cannot be.applied so as to perpet- 
uate an obvious illegality, that section 13 (1) of the 
Burma Laws Act says expressly that where the parties. 
are Buddhists,, Buddhist: law must be applied, that. 
Chinese Customary law is admittedly not Buddhist.. 
law, that therefore’ the application of that law is 
contrary to section 13(1) of the Burma Laws Act 
and is illegal, and that the alternative under section 
13 is either to apply Burmese Buddhist law or to 
apply the Indian Succession Act as being the general. 
law of succession and inheritance in. India and as: 
being a law.of justice, equity. and good corfscience. 

I have set out at length the case law - and ie 


‘arguments of Counsel thereon and it only remains— 


for me to. formulate the SORT SOnS: at aanich. I have: 
arrived. ae 
The cases seem to me” to “establish the. following 


propositions: —_—. 
Cy The. Chinese, whether i in Racin Or. China, 
are not Buddhists, in the: same-sense as Burmans 
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are Buddhists, that is in the sense that they profess 
Buddhism and no other religion. The Chinese, 
whether in Burma or China, are ordinarily Confucian, 
that being or having leag been the, official religion 
-of Gina, but their Confucianism is tinged sometimes 
with Buddhism, sometimes with Taoism, and often 
with both and with one or more of the other religions 
of China. I doubt whether any Chinese would say 
that he is not: a Confucian, but any one who is 
familiar with the doctrines of Confucian knows that 
Confucianism is merely a moral code ‘which lacks 
those superstitious sanctions which religions usually 
‘employ. It is doubtless for that reason that thé 
Chinese. ordinarily have recourse to other. religions 
to supply that defect and adopt to some extent in 
_ addition ‘to Confucianism, Buddhism or Taoism or 
both, since both of those religions supply a supersti- 
tious or supernatural sanction by way of punishment 
for breaches of the’ moral law. However that may 
be, it seems clear that what are. called “ Chinese 


Buddhists” are not Buddhists in the same sense as 


the Burmese are Buddhists and I suggest that they 
are not “ Buddhists” in the sense intended by. the 
word “ Buddhist” in section 13 _ of ie Burma 
Laws Act. 

(2) The cases which have. beta cited ‘seem to 


me to establish that there is no such :thing as 


“Chinese Buddhist” law, that is a law which is 


applied to “Chinese Buddhists ”’ as Buddhists and. 


not as Chinese. 


3) £t 4s adiitied that, seat for the aidicate 
tical law contained in the Vinaya and the Commen-.- 


taries- which are purely ecclesiastical law books, what 


is called ‘Burmese Buddhist law’’ is in no sense: 
Buddhist law, but is merely that modification of 
‘Hindu law which: the. Buddhists adopted. wher they: 
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seceded from Hinduism and which the Burmese, 


since they adopted Buddhism, have developed and 
applied to themselves as their customary law. , It 
may be noted that many passages in the cena” age 
are taken direct from the old Hindu law books®and 
recognise Hindu customs, particulariy in the matter 
of caste and the subjection of wonen, whi¢h are 
directly opposed to Burmese Buddhist ideas.’ 

(4) There is no relationship. between the Chinese 
Customary law and the Burmese Buddhist law. The 
only feature which they have. in common is’ the 
custom of adoption, which so far as Burmese Buddhist 
law is concerned, is certainly derived from Bind 
law, and there is nothing to sug zest’ that.theré is any 
connection between the Gitnese custom ot adoption, 
which is much more restricted thin the Burmese 


custom, and Buddhism. 


I do not think that it is true that the Chinese 
settlers in Burma have adopted customs or a customary. 
law different from those which they or their ancestors 
brought with them from China. The only exception. 
to this general statement of which I am aware, after, 
over 30 years’ service in Burma as a Magistrate and 
Judge, is that when a Chinese marries a Burmese 
wife the daughters’ usually receive Burmese names 
and wear Burmese dress and are régirded as Burmese, 
while the sons are regarded as Chinese. This excep- 
tion is however more ap arent than real, since it. is’ 


in accordance with the Chinese disregard of women, 


which is as different from the B irmese Badelhist 
attitude towards women as that is from the attitude 
of the old Hindu law. 

The Chinese are peculiarly conservative. tn spite 
of the fact that in Burma they are living among a 
people . who were probable remotely akin to them in 
race, they retain their own dress and their own 
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customs. In the towns they have their own places 
of worship, which bear no resemblance to Buddhist 
temples, and their own cemeteries. They retain their 
own funeral ceremonies, and particularly, wherever 
possible, their own peculiar coffins, their own funeral 
processions, and their own elaborate monuments. or 
gravestones, [t is true that ov occasion they make 


offerings to Burmes2 Buddhist monks, or contribute: 


towards the cost of Burmese Buddhist religious 
edifices, but so do most of us who live in Burma 
and have Burmese Buddhist friends. It is true that, 
when they have Burm-se Buddhist wives, Burmese 
2ittaist monks are sometimes invited to their 
wnerals, but, as Sir John Jardine pointed out, this 
fact does not go far towards showing that they have 
themselves adopted the Burmese Buddhist form of 
religion. [ know of no case in which it has been 
_established that a Chinese has adopted the Burmese 
Buddhist- form of religion, though there is a Case, 


which has beea cited, where it was held that a 
Barmezse BulJhist woman had adopted the Chinese 


form of religion. When Chinese witnesses take the 
oath in th: Courts of this country they always take 


itein the Chinese fashion, that is by burning a piece. 


of the special oath paper which is supplied to the 
Courts tor their use, or, if there happens to be no 


such paper available, by breaking. a cup or saucer. 


The reason for this is doubtless’ that that form of 
oath has ben specially provided for Chinese witnesses 
under section 7 of the Indian Oaths Act, but there 
is also a form provided under that Act fer Buddhists 
and [I have never known a Chinese witness claim to 
use the Buddhist form. In any case it is clear that 
_for the purpos2s of the Oaths Act in Burma Chinese 
have always been distinguished from Buddhists. 
“When a Chinese witness is asked his religion, as all. 
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witnesses are asked: in this country before the oath 
is administered, the usual answer is. “ Chinese 
religion” and the cases which have been cited show 
how..difficult it is to get any information as to which 


‘of the various. religions of China a Chinese professes 


to follow, the reason in my. opinion being that. the 
“Chinese religion” is a mixture of several religions 
and is not entirely. Confucian or Buddhistic or 
Taoistic, so. that a Chinese. may. be’ said to follow 


any of those religions. In this connection it may be 


noted that: if an affirmative answer to the ie 


“Do -you revere :-Buddha?” were regarded . 


conclusive proof. that the witness is a Buddhist, ther 


. it would follow that Hindu witnesses are” alsv 


Buddhists, since Buddha is one of: the Hindu oo 


' and is revered by Hindus. 


Reference has already been made in the-cases 
and in the arguments to the recognition by the Courts. 
of. this country of the right of Chinese, whether 


Buddhist or otherwise, to make wills, and that right, 
which is constantly exercised, is in direct opposition | 


to the fundamental principles of the Burmese 
Buddhist law of inheritance. _ 

The conclusions which I would draw a these 
considerations are that a “ Chinese Buddhist,” that 
is a Chinese who reverences Buddha as one of 
several deities who are objects of his worship, is not 
necessarily a-Buddhist-any more than a. Hindu who 
worships Buddha as one of his deities is a Buddhist, 


and. that “Chinese Buddhists” are not “ Buddhist”’ 


within the meaning of that word in section 13 (1) 
of the. Burma Laws Act. I think that on the analogy 
of the decision of their’ Lordships of the Privy 
Council in Ma Yaik’s case, in which ‘their Lordships — 


held that the deceased in that case, whose paternal. 


ancestors were, Hindus. and who himself “observed 
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to a certain extent the rites and ceremonies of the 1930 
Hindu religion,” was not a Hindu within the meaning pagan Trvox © 
of the Burrha Laws Act and the exceptions to the m 


Suceession Act, and in which further they confirmed VTAUE. 
the trial Court’s decision that the said deceased who. aan,’ .. 
“also observed and followed the Buddhist religion OC! 
to a great extent’? was not a Buddhist for the 
purposes of those acts, so that the Indian Succes- 
sion Act applied to his estate, we may reasonably 
hold that “ Chinese Buddhists”, who, as I believe, 
follow the doctrines of Confucianism and_ possibly 
also of Taoism in. addition to some of those of 
Buddhism, are not Buddhists within the meaning of 
sub-section (1) of section 13 of the Burma Laws Act 
and. of theexceptions to the Indian Succession Act. 
I would therefore hold that the Indian Succession 
Act governs the succession to the estates of ‘Chinese 
Buddhists,’ whether born in China or born in 
~-Burma, who were domiciled and died in Burma, just 
as it governs the succession to the estates of other 
Chinese who were domiciled and died in Burma. I 
would add that even if “Chinese Buddhists’ are 
regarded as Buddhists within the meaning of section 
13 (1) of the Burma Laws Act, Chinese Customary 
law cannot be applied to their estates because it is 
not Buddhist Jaw, that there is no. reason why 
“Burmese Buddhist law,” which is not the general 
law of succession in India but is the customary law 
only of one of the excepted classes, namely Burmese 
Buddhists, and further is not Buddhist law, should 
govern the succession to their estates, and that since 
the law of justice, equity and good conscience must 
-be applied under section 13 (3) of the Burma Laws 
Act in the absence of any Buddhist law which is 
applicable as the personal law of the deceased, the 
Indian Succession. Act should govern the succession 
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to the estates of “Chinese Buddhists” as being the 
law of justice, equity and good conscience, _ parti- 
cularly in view of the fact that it is the gencral 
law of succession in India and is the law wiich 
governs the. succession to the estates of all other 
Chinese domiciled and dyingin Burma, whose personal 
law is identical with that of “ Chinese Buddhists.” 
An exception must of course. be made in the case 
of a ‘Chinese Buddhist’? whois. proved to have 
abandoned his ‘‘ Chinese Buddhist” religion and to. 


have. adopted. Burmese Buddhism, but so far as I 


know no such case has yet been established and from. 
my experience of the Chinese. in Burma’I think that 
it is unlikely to occur, at any rate, in respeld-af 
Chinese born in China. 

My answer to the question eeted must therefore 
be that unless it is proved that a “ Chinese Buddhist”. 
born in China, who Wis domiciléd and ‘died in 
Burma, has abandoned his “Chinese Buddhist” 
religion and has adopted Burmese’ Buddhism, 
Burmese Buddhist law does not govern the ‘succession 
to his estate. 

1 would direct that the costs of the hearing before 
the Full.Bench abide the final decision in the appzal, 
advocate’s fee for the advocates engaged in the case 
out of which the referenc3 atises to be 20. gold 
mohurs. io 


Cuart, J.—I have read the judgment: of my Lord 
the officiating Chief Justice and I concur with him 


‘in his. answer to the question referred and in the 


reasoning on which the answer is based. I am speci- 
fically expressing my concurrence in the reasoning, 
as the question actually referred is merely the appli- 
cability of Burmese Buddhist law to the estate of a 
Chinese Buddhist, and the further question as to what. 
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law does apply if Burmese Buddhist Law does not, 1998. 
has not been referred to the Full Bench. Itis how- Pasay Tivex 
ever clear from the judgment that, in the opinion Lin Kevin 
of the officiating Chief Justice with which I am in *“** 
entite agreement, the Burmese Buddhist Law does C#ansl. 
not apply to the estate of a Chinese Buddhist, 

because the law actually applicable is the Indian - 
Succession Act or the principles embodied in that 
enactment as being in accordance with justice, equity 

and.good conscience. 


OTTER, J.—I have had an opportunity of reading 
and considering the judgment of the learned officia- 
“ting Chief Justice upon this reference. I regret that 
I dq not feel able to agree with the conclusion 
‘arrived: at by him, and'I need not say that it is with 
‘diffidence that I venture to express an opinion which 
‘differs from the considered view of a Judge whose 
experience renders him peculiarly fitted to answer 
the, question put to us. 

The learned officiating Chief Justice holds the 
view that Chinese Buddhists should not be regarded 
as Buddhists within the meaning of either the 
Indian Succession Act of 1865 or section 13 of the 
‘Byrma Laws Act of 1898. In this connection it is. 
admitted that the word “ Buddhist” .must bear the 
same meaning in each of these statutes, and this 
would appear to cl@@tly follow from the judgment of 
the Privy Council in the case of Ma Yaik v. Maung 
Chit Maung (1). The learned officiating Chief Justice 
thus came to the inevitable conclusion that the 
-answer to the question directed to us must be in 
.the negative. We were asked at the Bar, however, 
to say, in the event of our answer to the referred 





(1) (1921) 11 L.B.R., 155, 
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4930 ,question being in the negative, what law is applie- 
-Puas Trion able in such” a case, and my Lord answered 
iwKim this question, as he was bound to do, by, saying 

KAUK. that the Indian Succession Act applies. ° 
Omer. J. ‘Tt will be well therefore to state as shortly as 

.possible my reasons for holding a view contrary: to. 
that arrived at by my Lord and then to endeavour 
to suggest the system of law which I would - hold 
‘applicable in’ the circumstances. As. I understand 
the judgment of my Lord, the main line of reason- 
ing underlying his conclusion. is that a Chinaman, 
‘though he may profess himself a follower of one or 
other of the many schools of Buddhism which exist 
‘in China, yet.as he may, and as I understand: ity 
generally does, profess veneration for the plilo- 
sophy of Confucius as well, and in addition may at 
the same time venerate the elt of Taoism he cannot 
be a Buddhist in the same sense as the Burmese’ 
are Buddhists, and therefore is not a Buddhist. 
within the meaning of section ad (1) of the ‘Burma: 
‘Laws Act. 

It seems to me that” poe “tate. there is 5 nothiig 
‘in either of the provisions under review which: would 
confine the term ‘“ Buddhist” either to one who 
professes the Buddhist religion and none other, or 
-to Buddhists who are Buddhists in the same sense 
as the Burmese are Buddhis From a_ study. of 
the case of Kyin Wet v. Ma and others (1) 
‘and also of “ Buddhist China” by R.F. Johnston 
‘(referred to in this decision), it would appear to me 
that it would be using the word “ Buddhist” in 
its ordinary meaning to describe vast numbers of 
-Chinamen as Buddhists. There can be no doubt 
that a form of Buddhist: religion existed in China 










(1) (4918) 9 L:B.R., 179. 
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many centuries before any form of Buddhist religion’ 


was embraced in Burma. Throughout the work I 
shave referred to, such persons are described as 


Buddhists, and it is perhaps worthy of mention that: 


-on page 2 of this book there is a description of a 
tablet in one of the most famous Buddhist monas- 
_teries in China showing the figures. of the represen- 
‘tatives of the three systems standing», side by side. 
Sakyamuni Buddha occupies the place of honour 
in the centre, with certain representations intended 
‘to. emphasize his importance around him; on:his 
left stands Lao-Chun, alleged to. be the founder ‘of 
‘Taoism ; and on the right stands China’s most holy 
‘sage, Confucius. 

It is true that Buddhism “may be a declining 
-Feligious force in China. It would appear, however, 
that this state of things applies far more to Taoism 
than to Buddhism today, the former being appar- 
_-ently regarded by the more enlightened Chinaman as 
an anachronism and a survival of a more barbaric 
age. It is equally plain, I think, . that Confucianism 
is. Subst tantially a philosophy, and, as my Lord points 
out, is not attended by religious sanctions. But that 
Buddhism is in China a living force of the most 
important kind today, I have no doubt at all. This 
is of course only significant when. considering the 
matter from the poit view of the tests to be 
applied. If it be established that Buddhism is such 
.a force today, that fact I think goes a long way to 
disturb such a theory as for instance that, because 
a Chinanvan who believes in this religion may say 
-his. religion is “Chinese” when taking the oath in a 
Court of Law, ‘he is therefore, not a Buddhist. 

_. Furthermore, I find it difficult to hold the view 
that as. the cult of Buddhism practised in _China 
differs: from that observed in Burma, the word 
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« Buddhist” in the provisions under review is not: 
wide enough to cover the case of a Chinese 
Buddhist. In this connection, I would. refer to the 
evidence given before me in the case of Chan.‘ Pyu 
vs. Saw Sin (1) by the Hon’ble Lee Ah Yain, as he 
then was. In that case, one of the suggestion was that. 
deceased was not a Buddhict but was a Confucian, and. 
the result of the evidenee of Sir Lee Ah Yain (as. he 
now is) sedms to me to be that, whereas there may 
be cases where a Chinaman who is not a vigorous. 
upholder of the Buddhist religion but tends, for 
example, to confge himself more particularly to 
Confucianism, it might be difficult to describe him as 
a Buddhist. He was asked, however, what his opinion 
would be as to the religion of a Chinaman who 
habitually embraces Buddhism, and his answer was 
“ Buddhist.” In answer to a question by:the Court, 
he said that he called the dead mana Chinese 
Confucian, but “it would not be incorrect to describe 





‘him. as a Chinese Buddhist.” He also stated that:he 


had not observed the deceased worshipping KwangYin 
or Kwan Shi Yin, the goddess of mercy, and’ the 
inference from his evidence in my view is that if he 
had observed such worship, he would have described 
the deceased as a Buddhist. I have referred in some 
little detail to the evidence of this witness, for he is, 
I suppose, one of the most: 3 frned authorities upon 
such subjects as this now living in Burma. It is 
true, of course, that the question in that case was 
whether in fact the deceased was a Buddhist, not 
whether the word “ Buddhist” in section 13 was 
capable in law of being correctly applied to him. 
Upon the former point, Sir Lee Ah Yain clearly 
agreed with the view expressed in Kyin Wet's case (2), 


(1) (1928) 6 Ran. 623. (2) (1918) 9, L.B.R. 179. 
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viz., that one of the test questions might be whether 
the particular Chinaman worshiped Kwan Yin also 
‘known as Kwan Shi Yin. There can be no doubt 
whatever that this person is an object of extreme 
veneration among a large body of Chinese Buddhists 
sand he (or she for he apparently changed his sex) is 
said to have been one of the attendant bodhisats of 
the God Buddha Amitabha. According to ‘“ Buddha 
and the Gospel of Buddhism” (1916) by Ananda 
‘Coomaraswamy (at page 247) this God is said to have 
been the most popular of all Bgddhas and to have 
tuled over the heaven Sukhavati; the pure land or 
‘Western Paradise. With him is associated the 
historical Gautama as earthly emanation. I mention 
‘these passages for they seem to make it clear that 
the Buddhist religion practised by very many China- 
‘men is closely akin to that practised by the Burmese, 
who certainly reverence Gautama. I have no doubt 
at all then that very many Chinamen profess as an 
integral and highly important part of their belief a 
form of the Buddhist religion closely akin to that 
existing in. Burma, It seems therefore that consi- 
‘derations of a most cogent nature are required to 
‘prevent the word Buddhist from having application 
in any context to an individual who could be proved 
+o be a bond fide fofewer of Buddhism as practised 
in China. a ; 

Upon this aspect of the casé, may not the true 
‘view be that each case must depend upon the parti- 
cular observances of the individual? It may well be 
that it would, not be correct in a large number of 
cases to describe a Chinaman as a Buddhist, even 
‘though he venerated Buddhist tenets to some extent. 
‘I would qucte the words of Jardine, J., in Hong Ku 
and Hock Kung v. Ma Thin (1): “1 think also it 

(1) Selected Judgments (1872-1892) 135 at p. 141. 
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would be as wrong to pre-suppose of a _ Chinaman: 


that he is a Buddhist as to presume of an Indian 

that he is a Hindu. and not a Mahomedan. or of an: 

Irishman that he is a Catholic and not a Protestant. 
Such things must be proved before the Court can 

form any opinion.” Upon this view, the judgment 

of the Privy Council in the case of ‘“‘Chotay Lall vy, 

Chunnoo Lall and ,others (1) may be referred to.. 
Their Lordships had been dealing with the argument 

that a man had only to call himself a-Jain for it to 

be presumed: that as governed by customs different 

from the ordinary “law, and it was said “on the 

contrary, the effect of that case is that the customs. 
of the Jains, where they are relied upon, must be 
proved by. evidence, as other special customs and 

usages varying the general law should be proved,. 

and that in the absence of proof the ordinary law must 

prevail.” 


I realise, however, that | the matter does not rest. 






~ 









Buddhisis are not contemplated by the. provi 
under examination for another and somewhat different 
reason, He says, if I understand him correctly, that 
Chinese Buddhists cannot be regarded as Buddhists. 
within the meaning of the section, for if they are,. 
‘their personal law must be applied to them. But this. 
is impossible, he argues, because Burmese Buddhist 
law clearly cannot be applied. to them, for it is not their: 
-personal law; nor, he says, can Chinese Customary: 
Law, for it is not their. personal law in the same sense: 
‘that Hindu and Mahomedan !aw is personal to Hindus. 
and Mahomedans. The. force of the argument is 
obvious ; but I venture to think that the difficulty ought 


‘not to-be regarded as fatal. It is elementary knowledge 





- {4} (£879)4 Cal. 744 at p.782. 
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that there are many kinds of Buddhists. Singhalese and 
Siamese (to mention only two races) who may be 
Budthists ; and certainly in the case of Singhalese I 
believe them to be as much Buddhists as I have tried 
to show that Chinese may be Buddhists. Surely the 
Legislature must be taken to have contemplated this, 
and to have meant when it said ‘‘ Buddhists ” to have 
meant Buddhists without qualification. If the word 
Buddhist had been intended to mean Burmese Bud- 
‘dhist only, it would have been simple to say so. In this 
connection may it not be said®that if Burmese ” 
‘Buddhists alone were contemplated, it would have 
‘been provided that ‘“ Burmese” Buddhist law should 
apply {@jthem. 3 | 

May it not be that the difficulty that I apprehend 
my Lord felt himself to be in is more apparent than 
real? Upon the hypothesis that the personal law of 
individual races is to be preserved to them, may it not 
-be correct ‘if I may paraphrase what was said in Fone 
_Lan’s case (1) as long ago as 1903) that the personal 
law is the particular Buddhist law applicable to the 
particular Buddhist parties in the case, It is perfectly 
true that the personal law of the Chinese, viz., Chinese 
Customary law is not their personal law in the same sense 
that Hindu and Mahomedan law is personal to these 
races, for it is not personal to Chinese Buddhists alone; 
but although in China this law applies to many China- 
amen who are not. Buddhists it certainly applies to those 
who are, There is nothing in the Statute so far as I 
can see which would deny to a-portion of a race its 
personal lawsmerely because that law applies also to 
others of that race. . Moreover, I cannot lose. sight of 
the fact that their customary law has been applied to 
Chinamen in Burma on at least one highly important 


2 
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-matter, viz., the power of testamentary disposition for 


very many years. Furthermore there has been no 
change in the habits of the race in Burma so far as I 
know. They still preserve their own customs and 
institutions, and their right to test was at least 
recognised by their Lordships of the Privy Council as 
recently as in the year 1924; see Maung Dwe and 
others v. Khoo Haung Shein and others (1). While I 


- fully appreciate therefore the difficulty felt by my Lord, 


it seems tome that it is not insuperable. In any event 
Tam of opinion that the inconsistency pointed out by 
him is ‘not sufficiently grave to deprive the word 
Buddhist of its ordinary and natural: meaning. I shall 
have occasion to return to the subject ofggChinese 





_ Customary law whenI deal with the question as to 


what law is applicable to Chinese Buddhists, and there 
is only one aspect of the matter which remains to be 
mentioned. Sofar as I know it has never been 


- seriously suggested in any case before this Court that a. 


Chinaman could not be properly described as a. 
Buddhist within the meaning of the provisions under 
consideration. In case after case, the question has 
been whether upon the evidence the individua! in 
question was or was not a Buddhist by religion, and if 
so, as to what system of law was applicable to him. 
It is true that it follows from this that the matter 
has not, except. perhaps in Hong Ku’s case (2) and 
also in Kyin Wet’s case, (3) been seriously considered 
from the angle of vision adopted by my Lord. Yet 
it is at least remarkable that if the view held by 
him be correct, in no case has the point been urged 
upon the one side or the other. Moreover, not one 
of the learned advocates appearing before us dealt 


‘with the question from this point of view. In any 


~ 


(1) (1925) 3 Ran. 29. (2) S.J. (1872-1892) 135. (3) (1918) 9 L.B.R. 179. 
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event, although, as is evident, the conclusion arrived 
at by my Lord provides a simple solution to the 
many difficulties attendant upon the whole question, 
it’seems to me that this Court should be slow to 
pronounce a ruling, the result of which must be 
that in every such case decided since the year 1881 
‘a serious consideration has been overlooked. The 
principal of sfare decisis seems to me to be of pecu- 
liar importance upon a question of this kind, and I 
need in this connection only refer to the case of 
Chotay Lall v. Chunoo Lall (1), already mentioned 
in my Lord’s judgment. Being of opinion,  tere- 
fore, that Chinese Buddhists are Buddhists within 
the meaning of the section I must further consider 
what system of law should be held applicable to 
them in the circumstances under review. I do not 
propose to deal at any length with the arguments of 
the learned advocates who appeared in the case, for 
they are examined fully in the judgment of my 
_ Lord, It seems to me, as I have indicated above, 
that in considering this matter it must never be lost 
sight of that throughout the Statute Law ‘of India 
and also in decided cases, the tendency to preserve 
to the individual his personal law has been followed. 
I need only mention upon this point Ma Yait's 
case (2) (and the cases therein referred to) and also 
Abraham v. Abraham (3). It is perfectly true, as 
my Lord pointed out, that the main difficulty in the 
way of applying Chinese Customary law may be said 
to be, firstly, that Chinese Customary law is not of 
course ‘“ Buddhist Law” in the ordinary sense of 
these words. Upon this point I would refer again 
to the case of Fone Lan v. Ma Gyi (4) where the 





(1) (1879) 4 Cal. 744. . (2) (1921) 11 L.B.R. 155. 
{3) (1863) 9 Moo. 14.195. - (4) (1903) 2 L.B.R. 95. 
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view of the Judicial Commissioner -in Hong Ku's. 
case (1) that the Dkammathat is not an exclusive 
lex lociwas said to be correct. The learned Chief 
Judge in Fone Lan's case went on to deal at length: 
with the cases already decided upon the point, 
and as his judgment has :formed the. basis of 
the line of later authorities, I would refer to certain 
passages contained in it. On page 97 of the report. 
he says: “In India, as in this Province, each indi- 
vidual of the Hindu or Mahomedan faiths is. 


accorded the personal law applicable to him in 
matgers of marriage, succession or inheritance, 


There is a presumption that a Hintu family is’ ordi-. 
narily governed by the law prevailing in the country 
of its origin and not by the law of its habitat for the: 
time being. . . ., Inregard to Mahommedans of the 
Sunni sect the Hanifeea Code is applied, whilst in 
the case of Mahommedan of the Shia sect, the: 


“Imameera Code is followed, Customary law when 
proved is applied to both Hindus and Mahommedans, 


as for instance in the case of Jain tribes and Khoja. 


Mahommedans, and the cases in which special 


family customs have been proved and adopted, On 
consideration of what the Hindu and Mahommedan 
laws are composed of, I take it that when in 
section 13 of the Burma Laws Act, 1898, the Legis- 
lature uses the words “ Mahommedan Law” and 
“Hindu Law,” it means the laws applicable to such 
Mahommedan and Hindu parties whensover . such 
Jaws may be derived.”” In other words, the personal 
law of that particular kind of Buddhist. The learned. 
Judge goes on to construe the words “‘ Buddhist 
Law” in the same way, viz.,as meaning the law of 
succession, inheritance, ‘marriage, etc., applicable to 


(4) “SJ. 872-1892) 135, ee Eh ae 
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the Buddhist parties in the case. It is perfectly 1% 
true that ‘in the case of a marriage between a PHAN Trvor 
Chinese Buddhist and a Burmese Buddhist woman, Lm ky 
a- Full Bench of this Court has held that the cna 
Burmese Buddhist law must prima facie apply; O™**! 
see In re Ma Yin Mya and another v. Tan Yauk 

Pu and two (1). The ratio decidendi, however, 

there was, that the law governing a marriage should 

be the Jex loci contractus. This may well be so. 

In the present case, however, the question only is as 

to the law applicable to the succession to a deceased 

man’s estate and may. perhaps be treated from an 

entirely different point of view. In this connection, 

I do not lose sight of the fact that my Lord in the 

present case seems to incline to the view that 

Ma Yin Mya’s case might have been decided upon 

the grounds of justice, equity and good conscience. 

~ However that may be, the principle laid down in- 

Fone Lan’s case has, as appears plainly from the 
judgment of my Lord, been followed in many later 
authorities. Of these, I propose only to refer again 

to-one of the most recent of them all, viz., Chan 

Pyu’s case (2). My Lord has already set out a 
considerable extract from the judgment of the 
Officiating Chief Justice in that case, and I will 

only mention one passage here, namely, that to be 
found on page 631 of the report: “I would also 

observe that stiictly speaking the expression. 

‘i Burmese Buddhist law’ is to my mind a misnomer 

since it connotes the customary law of Burmese 
‘Buddhists which is of Hindu origin, although it is 

true that«the Vinaya is: inier alia a repository of 
‘Buddhist Ecclesiastical law. It is my considered 
“opinion that it must be regarded .as settled law that 


J. (1141928) S-Ran, 406, (2) :(1928) 6 Ran. 623, | 
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ordinarily Chinese Customary law governs the suc- 
cession to the estate of a Chinaman domiciled in 
Burma. ” or 
Thus it will be seen that while he regarded 
Chinese Customary law as applicable in succession 
cases, the learned Judge dealt a blow at the criticism 
that this system of law ought not to apply upon the 
ground that it is not Buddhist law, for he shows 


‘that such law is not really Buddhist law at all. He 
‘also affirms the principle of stare decisis, to which I 


attach so much importance in the present case. 
Before leaving Chan Pyu’s case, I would refer 


briefly to the judgment of Cunliffe, J., who, in 


rejecting the theory that Burmese Buddhist law - 
applied, emphasized the argument that if such a 
contention were correct, the provision ought to read 
“the Burmese Buddhist law in cases where the 
parties are Burmese Buddhists,” his view of course’ 
being that if the word “Burmese” be read as 
inserted before the words “ Buddhist Law,” it should 
also be inserted before the word ‘‘ Buddhist.” It 
seems to me that there is considerable force in this 
argument, and it has indeed been raised from time 
to time in: previous cases. 

The second, and perhaps more important diffi- 
culty, standing in the way of the construction under 
review is that Chinese Customary law is not 
personal to Chinese Buddhists, for all Chinamen, be 
they Buddhists or not, are subject to the customary 
law. I have already mentioned this difficulty and I 
repeat that it seems to me that the Legislature did 
not intend that, because in the case of ag, particular 
Chinaman an application of his personal law to him 
involved the application of a law applicable to other 
Chinamen as well, this fact should prevent him from 
enjoying the benefit of his own system of law. It is 
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perfectly true that for example a man who was 
purely and simply a Confucian would not be within 
sub-section (1) of section 13 and the Succession Act 
would apply to his estate. But the Legislature clearly 
intended to preserve for followers of certain religions 
their own -personal law. Now the term Confucian, 
‘as I understand it, really means an individual who 
follows the philosophy of Confucianism, such 
‘philosphy having no religious aspects at all. I think 
therefore that the Legislature may well be taken to 
have disregarded Confucians. 

Moreover as I have said, Chinamen as a whole in 


-this country have never identified themselves with 


the native Burmese, and they have not except in 
certain cases (which I believe to be rare) cut 
themselves off from their own customs and _institu- 
tions. On the contrary, their conduct has been 


otherwise. In particular,as my Lord points out, they 


-have always claimed to stand outside the Burmese 
system of law and as I have pointed out, they have 
claimed and succeeded in proving customs, as for 
example that of making wills. This custom, it is 
scarcely necessary to say, is of peculiar value in this 
province where under the Burmese Buddhist law the 
power of testamentary disposition is unknown. 

In this connection I would briefly refer to the 
exception to section 13 (1) of the Burma Laws Acts. 
At first sight it would seem an attractive solution to 
the problem under review to hold that Chinese 
Buddhist prima facie come within this sub-section, 
but ‘that in any case where they can prove the 
existence of such a custom as is provided in the 
exception, they are exempt from the incidence of 
the “ Buddhist law.” But this would involve the 
hypothesis that prima facie “ Burmese” Buddhist 
‘law applies to persons who are not “ Burmese” 
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Buddhists, and denies to “Chinese Buddhists,” the 
direct benefit of their own personal law, This 
-possible solution must therefore. in my. view be 


rejected. 
One strong argument in favour of applying Chinese 


Customary law remains to be mentioned. It is that 


if it be the true view that Burmese Buddhist law 
should be applied that proposition involves the appli- 
cation. of Burmese Buddhist law upon matters of 


religion or caste. This, it has’ been pointed out at 


the Bar, must be eurely wrong. 


“There is also another view of the matter to which 
{¥ am bound to refer. It is said (and with some 


force) that “Chinese Customary law” ought not and, 
‘indeed cannot, be applied, for such law even where 
- found is of little or no authority, and in any. event 
“Gs vague. and hard to ascertain. There can. be no 
- doubt of course that the present state of. affairs in 


China’ does not encourage the belief.in a stable 
system of law administered by courts of authority. 
Nor no doubt upon certain subjects is the Chinese 
jaw clear or crystallized. But we have text books,. 
such as Alabaster and Jamieson. There is the 
Chinese Criminal Code, and it has been said. that.a 
new. Civil and Commercial Code is to come into 
force in the year 1930; see the Notification of April 


27, 1929, addressed to six of the Great Powers. It 


remains to be seen of course whether any real 
intention to introduce or power to enforce such a 
Code exists. This must be at least doubtful. 

There are, however, experts in these matters, and 
in this Province there is, as I have shown, at least 
one Chinese lawyer of knowledge and experience, 
and there are no doubt others. It must also be 
borne in mind that it is only on the matters men- 


‘tioned in the provisions under review that the law 
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need. be ascertainable ; and upon the question under 
consideration in the present case I think there would 
be no difficulty in ascertaining the law. But however 
that may be, in my view it is far from being ‘conclu- 
.Sivee against the application of Chinese Customary 
law that it is difficult in some cases to ascertain it. 
If however it should transpire that no customary law 
existed upon a particular. point, a Court might well 
apply the law of justice, éguity and good concience, 
As to what would co ute such law, I would 
prefer to reserve my opinion until a concrete case 
arises. 
I have now set out my reasons for arriving ee 
the conclusions which seem to me to be material to 
this reference, and I have endeavoured to confine 
myself to the more general considerations applicable 
to the matters under review. Most briefly my 
reasons are :-— 

- (1) That a Chinaman may very frequently be 

accurately: described as “ Buddhist.” 

(2) That such a man is just as much a Buddhist 
as a Burmese Buddhist. haw as 

3) The Statute says that on certain matters 
“the” Buddhist law is to be applicable 
to Buddhists, but there is no such thing as 
Buddhist law apart from Burmese Bud- 
dhist law, which is not Buddhistic in 
origin and ought only to be: applied to 
Burmese. 

44) That in view of (3) “the” ‘Buddhist law 
must be something else, viz., the personal 
law of the Chinese, viz., ‘Chinese Custom- 
ary law. 

45) That - Chinese Gastuary ‘aha dg been 

applied to. Chinese Pughiiaits in en 
. since 188E. 
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My answer then to the question addressed to us. 
must be in the negative, and to the further question 
propounded at the Bar I must hold that Chinese 
Customary law applies. And I would only add this. 
that in every such case the Court must be satisfied - 


upon evidence that the particular deceased was a. 


Buddhist within the meaning of section 29 of the 
Indian Succession Act and ‘section 13 of the Burma. 
Laws Act. 





Maunc Ba, J.—I have had the advantage of read-. . 
ing the judgment of the learned Chief Justice. -who- 
has fully reviewed the previous case law on the 
subject. I agree with him in the answer sia 
I only wish to add a few words, 

With all respect, in my opinion, the nae . Bud. 
dhist ” used in clause (1) of section 13 of the Burma. - 
Laws Act is wide enough to include a Chinese 


Buddhist. Buddhism has two main schools—Mahayan 


and Hinayan—and many sub-sects. China follows. 
the Mahayan school while Burma follows the Hinayan _ 
school. Naturally there must be differences in beliefs, 
etc.,, but the same buddha is revered, A Chinese 
Buddhist, though he may not follow the Burmese: 
form of Buddhism, is still a Buddhist. But ‘there 


are some Chinamen who have adopted such form. 


But we are not out of the woods yet. Although the 


_ordinary €hinese Buddhist is a “ Bu@@hist ” within 


the meaning of section 13 of the Burma Laws Act,. 


‘there is no law which can be called “ Buddhist. 


Law” recognised. by the Chinese Buddhists residing, 
ini. Burma, apart from the general Contomary law 
applicable to both Buddhists and - non-Buddhist 
Chinamen. They do not recognize the Dhammathats: 
which are recognized by the Burmese Buddhists and 


._ which |have come to be known as the Burmese: 
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Buddhist law.. So it may not be right’ to force 
Burmese Buddhist law upon a Chinese Buddhist who 
has not adopted Burmese form of Buddhism. In 
these circumstances the best solution would be to 
apply to ordinary Chinese Buddhists the law of 
justice, equity and good conscience as provided in 
clause 3 of section 13 of the Burma Laws Act. 
The Indian Succession Act applies to non-Buddhist 
Chnamen, and so its principles relating to intestate 
succession might be applied to Buddhist Chinamen 
as well, except those. who have adopted the Burmese 
form of Buddhism. To the latter Burmese Buddhist 


law might justifiably be applied. 


Brown, J.—The question that has been referred 
..for our decision runs as follows :— 

“ Does Burmese Buddhist law govern the succes 
sion to the estate of a Chinese Buddhist born in 
China, but who was domiciled and died in Burma ?” 

When the case was argued before us at the bar, 
a further question was dealt with, namely, if Burmese 
Buddhist law is not applicable, what is the law that 
is applicable ? 

The learned Officiating Chief Justice in his long 
and exhaustive judgment has dealt fully with the ques- 
tion of law raised and the judicial decisions on the 
subject and I agree generally in the answers “proposed 
by him to the reference. 

I was a member of the Full Bench in the case of 
Ma Yin Myav. Tan Yauk Pu (1) in which we held 
that the Burmese Buddhist law regarding marriage is 
prima facie applicable to Chinese Buddhists contracting 
marriage in Burma as the lex loci contractus. The 
. question we have now to decide is nota question of 





(1) (1927) 5 Ran. 406. 
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marriage but a question of succession. The learned 
Chief Justice in his judgment in Ma Yin Mya v. Tan 
Raith Pu at page 413 remarked :— ‘ 


‘ It will be observed that the phrase in section (13) (1) of the 
Burma Laws Act is ', , ... the Buddhist,law where the parties 
are Buddhists, and not the Burmese Buddhist law. We know 
that there are Chinese, Tibetan Sinhalese and Chittagonian Bud- 
dhists. The only | Buddhist law, however, in my opinion of which 
the Courts of this province have ever taken cognisance is Burmese 
Buddhist law. And for a foreign Buddhist to escape from the 
application of Burmese Buddhist law, he must show that he is 
subject to a custom having the force of law in this country and that 


_ that custom is 5 cleo to the provision of Burmese Buddhist law 


applicable to the case.” 

I concurred generally in the learned Chief Justice’s 
judgment, but the point before us then was a point only 
with reference to marriage and 2lthough the passage I 
have quoted from the judgment might suggest that the 
Burmese Buddhist law would be applicable also to 
cases of succession amongst Chinese Buddhists, that 


- result did not necessarily follow from our decision on 


the question before us and we did not intend to lay this 
down as the general law. So far as matters of succes- 
sion are concerned, there is undoubtedly a very long 
line of decisions to the effect that Burmese Buddhist 
law is not applicable to Chinese Buddhists. This 
3een taken almost universally by the Courts 
for nearly*fifty years and a very strong case would 
have to be made out for taking a different view now. It 
is true that Burmese Buddhist law’is the only Buddhist 
law of which we have any real knowledge. ] do not 
think, however, that it necessarily follows that that law 
must be applied in matters of succession to all 
Buddhists of whatever nationality they. may be and 
whatever customs they may follow. The Hindu law 
is laid down in section 13 as.the law to be followed 
in the case of Hindus and the Muhammadan law in 
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the case of Muhammadans. But in the cases both of 
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appljed in accordance with the particular race or caste 
to which the persons concerned belong. The Burmese 
Buddhist law is the law applicable to Burmese Bud- 
dhists in Burma but it does not follow that the same 
law must be applied without any modification to 
Buddhists coming from another race and country. It 
is not really Buddhistic in its origin, and is applied 
to the Burmese Buddhists because it is the law to 
which they have been subject from time immemorial, 
Chinese Buddhists have never been sub‘ ct: to it and 
it cannot be called Buddhist law at all when consi- 
dered in its possible reference to them, So far as 
succession is concerned, I do not conside;. that Burmese 
‘ Buddhist law is applicable to Chinese Buddhists. The 
principle of stare decisis is on this point entitled to 


very great weight and:I agree that the answer to. the... 


reference that has been made to us must be in the 
negative. 

There remains, however, the more difficult question 
as to what law is applicable in such a case. The 
learned Officiating Chief Justice suggests that the answer 
is to be found by holding that a Chinese Buddhist is 
not a Buddhist at all within the meaning of the Indian 
Succession Act or Section 13 of the BurmagLaws Act. 
As pointed out by him in the case of Ma Yatk v. Maung 
Chit Maung (1), their Lordships of the Privy Council 
held that the late Maung Ohn Ghine was neither a 
Buddhfst nor a Hindu within the meaning of the 
Indian Succession Act although he observed to. a 
certain extent the rites and ceremonies of both reli- 
gions. Their Lordships held that the law applicable 
in his case was. the law as laid down in the Indian 





(1) (1921) 11 L.B.R. 155. 
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Succession Act. I agree that in accordance with the 
principles approved in Ma Yaik’s case, many persons 
_who call themselves Chinese Buddhists cannot be held 
‘to be Buddhists at all under the provisions: of the 
Indian Succession Act or of the Burma Laws Act. 
The difficulty however in answering the question that 
we have to decide in the manner proposed appears 
to me to be this that, according to the terms of refer- 
ence, what we have to decide is the law applicable 
to the estate of a Chinese Buddhist. It is assumed. 
by the terms’ of reference that the person concerned 
is a Buddhist and we cannot therefore now go into 
the question whether or not, in fact he is a Buddhist . 
within the m°aning of the Acts concerned. 

I agree however, that although we must assume 
for the purpose of this case, that a Chinese Buddhist 
is a Buddhist within the meaning of the two. acts 


concerned the law applicable must be held tu be the 


elaw as laid down in the Indian Succession Act. My 
learned brother Otter in coming to a different opinion - 
has dwelt strongly on the principle of stare decisis. It 
is true that for a large number of years, the Chinese 
Customary law has been generally applied by the. 
Courts of this province in dealing with succession to 
the estate of a Chinese Buddhist but the first reported 
case definitely laying down as a principle that this law 
-must be followed appears to be the case of Fone Lan 
v. Ma Gyee (1) decided less than thirty years ago. 
The case of Hong Ku v. Ma Thin (2) on which 
considerable stress has been laid in the arguments 
before us—whilst an authority for the view that Burmese 
Buddhist law would not ‘be applicable in such a case— 
does not lay down that the Chinese Customary law 
should he applied. The position arising from the 
application of this law is an exceedingly anomalous one. 


(1) (1903) 2 L.B.R. 95. (2) SJ. 872-92) 135. 
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It has been pointed out by the learned Officiating 
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Chief Justice ‘that the Chinese very largely follow the Puan Trro« 


three religions of Confucianism, Buddhism and Taoism. 
Admittedly succession to the estate of a Chinese Confu- 
cian is governed by the rules of the Indian Succession 


Act. Admittedly the Chinese Customary law is the law | 


applicable to all Chinamen in China whether they be 
Confucians, Buddhists or Taoists. It can hardly have 
-been intended by the Legislature that a special privilege 


should be accorded to a Chinaman who has emphasized © 


the Buddhist side of his religion that is not accorded to 
another Chinaman who calls himself a Confucian al- 
though in many cases, he is probably as favourably 
inclined towards Buddhism as his fellow countrymen. 
This by itself would not be.a sufficient reason for holding 
that the Chinese Customary law cannot be applied in the 


‘case of the Chinese Buddhists ; but the chief difficulty. 
I find in the way of applying the Chinese Customary law’ 
‘is that I am unable to see how such law can in any sense: 


‘be called. Buddhist law. It has been suggested that 
Buddhist law in the case of a Chinese Buddhist must be 
interpreted to mean the law that would have been applic- 
able to the particular Buddhist concerned if he had died 
in his native country. This seems to me to be straining 
the:meaning of the term ‘ Buddhist law’ further than in 


“justifiable. It has been pointed - out. that-so- far-as: 


‘Burmese’ Buddhist law is concerned, the name is a 
misnomer ‘and that the law is not Buddhist in origin 
in any way, That is no doubt correct, But it is quite 
cléarly the law applicable to Burman Buddhists as such. 


Although not Buddhist in. origin, it is now the accepted 


law that applies to indigenous Buddhists of’ Burma, and 
to followers of no other religion,. The Chinese Custom: 
ary: law ‘may apply to Chinese: Buddhists; ‘but‘it is in: 
no sense. whatsoever: connécted’ with: Buddhism, : and: 
applies in tee equally to Biiddhists'and non*Bud dhists.: 
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I find myself unable to hold that the Chinese Customary 


Puan Trvox, Jaw can be called Buddhist law simply becatise it would 
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be applicable toa Chinaman in China if he happened 


to bea Buddhist Ithas been contended thatthe Policy 
incorporated in the Indian Succession Act and the 
Burma Laws Act is the Policy of allowing all Orientals 
-to be governed by their own personal customs so far as 
matters of succession are concerned. It is to be noted, 
however, that the special provisions of each Act are 


_ applicable only to religions which are generally followed 


in India. Confucianism which is not one of the religions 
ordinarily prevailing in India does not come within the — 


_scope of these provisions. Europeans in India are 


governed by the Indian. Succession Act, although in 
many cases, the rules of succession enacted are not those 
in force in their own country. -I do not think it can be 
held that there was any intention to accord special 
privileges ae regard to personal law except to subjects 
fof British Indias Scction 13 (1) of te Burma Laws 
Act lays down :— 

“ Where in any suit or other qroveetind | in Burma, itis neces- 
sary for the Court to decide any question regarding succession, 
inheritance, marriage or caste, or any religious usage or institution. 
the Buddhist law in cases where the parties are Buddhists. 
shall form the rule of decision except in so far as such law 
has by enactment been altered or abolished, or is opposed to ‘- 
any custom having the force of law.” 

And clause (3) of that section reads : “ In cases not 
provided for by sub-section (1) or sub-section (2) or by 
any other enactment for the tifwe being in force, the 
decision on be eS to justice, equity and good 
conscience.” 

In the view I have taken there is no Buddhist law 
applicable to Chinese Buddhists. .The case of the 
Chinese Buddhist is not therefore provided for by sub- 


_ section (1)... Under this section, the law of succession 


in the case of Chinese Buddhists must therefore be in 
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Chinese Customary law which is archaic and so far as 
our knowledge goes extremely uncertain, fulfils these 
conditions. The Indian Succession Act contains the 
general law of the land which is applicable to any one 
other than the excepted classes. It is applicable to the 
Chinese Confucian and has always been held to. be so. 
Its provisions can reasonably be held to be in accordance 
with justice, equity and good conscience in their appli- 
cation to Chinese Buddhists. I am of opinion that the 
Indian Succession Act governs the succession to the 
estate of a Chinese Buddhist. 

I agree with the order proposed by the learned 
Officiating Chief Justice as regards the costs of this 
reference. 


APPELLATE CIVIL. 


Before Sir Benjamin Heald, Kt., Offg. Chief Justice and Mr. Justice Mya Bu. 


MUNICIPAL CORPORATION OF RANGOON 
Dew & v. 
PAZUNDAUNG BAZAAR Co., LTD., AND OTHERS,* 


City of Rangoon Municipal Act (Burma Act VI of 1922) ss. 125 (1), 178 (3), 230, 
232, 235, Schedule I], Ch. XV, rule 2—License fees for private markets— 
Fees fixed by resolution of Corporation not by riules—Government sanction 
unnecessary—Fees can include reasonable cost of services required for 
markets—Special character of the services—Court’s power to declare fees 
illegal, if excessive—Burden of proof. 

Held, that under the provisions of s. 178 (3) read with s, 125 (1) of the 
City of Rangoon Municipal Act, the Corporation has power to charge license 
fees for private markets. This power to impose fees is not included in the 
general rule making power contained in ss. 230,235. The wording of s. 178 (3) 
indicates that such license fees could be fixed by resolution of the Corporation 
and not bya rule. No sanction of the Local Government is necessary. 
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The license feés are not restricted to the amount of the mere cost of printin g 
and office expenses of issuing and inspection of the licenses, but can, include. the 
reasonable cost of all services necessitated by the duties and liabilities imposed 
on the Corporation by the act in respect of the supervision and regulation of 
private markets. These would include services of the necessary inspections 
and measures of sanitation, weights and measires, and food, and which are of a 


special character. 


The fees must be reasonable, otherwise they can be set aside by the Court as 


’ illegal, but the burden of proof that they are unreasonable, Bes on the party 
-averring it. 


N. M. Cowasjee for the appellants. 
Leach for the respondents. 


The owners of certain private markets in Rangoon 
filed suits on the Original Side against the Municipal 
Corporation of Rangoon praying- for an injunction 
restraining the Corporation from levying license fees on 
their markets at the rates fixed by the Corporation as. 
being unreasonable and ultra vires. They claimed that. 
such license fees should be confined to the bare financ- 
ing of the licenses, i.e. the cost of the issue, inspection,. 
stationery and office expenses in respect of the licenses,. 
and ought not to cover extraneous matters, such as. 
services connected with public health, weights and 
measures, inspection of food, etc. They claimed that 
as large rate-payers they were entitled to those services, 
quite apart from the licenses and they ought not to 
be made to. pay twice over for such services under cover 
of license | fees. 

‘The Corporation contended that their’ services ren.. 
dered to private markets were different from those 
rendered to owners of private properties in return for 
the payment of taxes. An ordinary shop in a private 
house would only be inspected if there.was.a nuisance 
or a ‘complaint, but the private markets required regular 
and continuous supervision. The. service rendered, to; 
private, markets, was, greater,.in, volume, continuity. and . 
degree t than the service rendered, to -buildings i in: : private::. 
occupation. : 


“Vou. VIII] RANGOON SERIES, 


Section 125 of the City of Rangoon Municipal Act 
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‘prohibited a person from keeping a private market MUNICIPAL 


‘without a license from the Corporation, Section 178 
(3) provided that for a license a fee may be charged 


CoRPORA- 
TION OF 
sata 


at such rate as shall from time to time be fixed by the Pazonbata 


Corporation. 

Mr. Justice Cunliffe, who heard the cases, decided 
in favour of the: plaintiffs and granted the injunctions. 
His Lordship referred to the English cases of Glasbrook 
Brothers, Limited v. The Glamorgan County Council (1). 
In that case Messrs. Glasbrook’s Colliery Manager asked 
for special protection during the great English coal 
strike for his safety men to keep the pits under his 
control from being flooded. The officer commanding 
the police had his own plan of holding a special mobile 
- force of police at a given striking point to be used when 
. actual danger arose. He consented however to supply 
_ a police force to be billeted at the colliery on the under- 

taking of the company to pay for their services. The 
company afterwards refused to pay the bill on the 
ground that it was the duty of the police to render 
all service to protect life and property without extra 
remuneration by virtue of the general payment of rates 
-and.loans. The House of Lords held that this was a 
special service and a special contract to pay. There 
were several dissenting judgments in the case both in 


the House of Lords and in the Court of Appeal,’ 


‘but the Lord Justices and the Law Lords all agreed 
on the principle that a public authority is bound to 


render without special remuneration all ordinary services. 


required ‘of them, and the public who pay for these 
through the rates and taxes, cannot be called upon to 
make a further payment for-that which is their right. 

His Lordship held that the services rendered by 
‘the Corporation to the private markets were normal 
-(1) (1925) “A.C. 270. 
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and not special services. In character they.were iden- 
tical, with the work being done daily on behalf of the 
citizens of Rangoon, though in volume.and continuity 
they were greater. But Municipal taxes were computed 
not on the amount of .Municipal service required but 
on the annual value of the property assessed. All 
Municipal. taxpayers were entitled to the services of the 


‘Health Department and all traders could have their 


weights and balances tested. The supervision of a 


‘license did not mean the whole of the supervision of 


the object or occupation licensed. No new duties. 
were imposed on the Corporation by having to super- 


_vise and regulate private markets. His Lordship 


also accepted the plaintiffs’ contention that the 
figures on which the fees were based were un- 


- reliable. 


There were previous cases between the parties 
{reported at 5 Rangoon, page 212) as regards license 
fees and His Lordship thought that the appellate 
court took the same view as to the nature of license: 
fees. = 

The Corporation appealed against the decision. 


HEALD, OFrc. C.J.—In the five cases with which 
this judgment deals the Municipal Corporation of Ran- 
goon appeals against a judgment, given by a learned 
Judge on the Original Side of this Court, in favour of the 
respondents, who are the owners of the private markets. 
in Rangoon, whereby the Corporation was prohibited 
from collecting license fees from the respondent under 
section 178 (3) read with section 125 (1) of the City 
of Rangoon Municipal Act (VI of 1922) at the rates 
fixed by the Corporation in pursuance of section 178 (3) 
of the Act, and whereby the learned Judge fixed the 
license fees chargeable for private markets at Rs. 150: 
per afnum per market and directed that the license: 
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fees paid in excess*of ks. 150 for each market be refund- 
ed by the Corporation to the respondents. - 

Under the Burma Municipal Act, which was 
repealed by Act VI of 1922, the license fee for 
private markets was Rs. 10 for every 100 square feet of 
floor area, but by. reason of certain provisions in that 

- Act respondents were exempted from payment of that 
fee because their markets were in existence before 
1910 so that the fee fixed by or under that Act was 
never in fact collected. Under section 125 (1) of Act 
VI of 1922 respondents’ markets had to be licensed, 
and under that section read with section 178 (3) of 
the Act respondents became liable to a license fee 
“‘ at such rate as shall from time to time be fixed by 
the Corporation.” 

Under the new Act the Corporation fixed the same 
fee as under the old Act by including as Rule 2 (a) 
of the Rules for Markets, contained in Chapter XV 

- of Schedule II of the new Act, the old provision 
that the license fee for private markets should be “‘ ten 
rupees of every hundred feet of the floor area.” 

The scheme of the new Act was that certain Sche- 
dules, containing Rules which might need alteration 
from time to time, were annexed to the Act and that 
it Was provided by Section 230 of the Act that ‘ The 

Corporation may add to Schedules I, IH, Il] and IV 
-rules not inconsistent with the provisions of this Act 
to provide for any of the matters dealt with in such 
schedules or for any of the purposes specified in section 
235 and may subject to the same limitation amend, 
alter or annul any rule in the said schedules.” Under 
section 232 “ The power to make, add to, alter or 
rescind rules*under section 230 . . . . is subject 
to the sanction of the Local Government and to the 
condition of the rules being made after previous 
‘publication ” and “ all rules made under section 230 
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sey aa) . .«. Shall be finally published in the gazette and 
Mumerpar. shall thereupon have effect as if enacted in this Act.” 
fionor Under section 229 “The Schedules attached to this 

'» Act as from time to time amended—shall be deemed 

eB AAAR *S to be part of this Act.” 
ier clas The “ Rules for Markets’ embodied in Chapter XV 
acy, of Schedule II of the Act did not form part 6f Sche- 
dule If when the Act came into force on the 1st of 
August 1922, but were inserted in that Schedule by 
a Notification of the Local Government dated the 15th 

of May 1923. 
In 1924 the present respondents filed suits. on 
_ the Original side of this Court claiming an injunction 
to restrain the Corporation from charging license fees 
at the rate fixed by the Corporation under section. 
178 (3) and embodied in Rule 2 (a) of Chapter XV 
of Schedule II on the ground that that rule was ulira 
vires and unreasonable. They also claimed a refund 
‘of the fees paid by them under that rule. The 
learned Judge on the Original side found* that jin 
so far as the license fees charged exceeded the 
amount necessary for the “financing of the licenses” 
- they were not in fact license fees but were an 
“ unofficial tax. ’’- the respondents’ property, 
that for that reason. the order of the Corporation 
fixing the fees at the rate fixed in Rule 2 (a) was 
ultra vires and . illegal, and that respondents. were 
entitled to an injunction restraining. the Corporation 
from collecting license fees at that rate.or at any | 
rate “otherwise than the bare scale necessary for 
the proper financing of the licenses”. On the foot- 
ing of these findings he granted the injunction and 
ordered the license fees already paid to be refunded. 
These cases came before a Bench of this Court 
-on appeal and the Appellate Bench found * that 
-section 178-(3) of the Act did not contemplate the 
~ . * Reported at 5 Rangoon, page 212—-Ed. 
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Corporation’s making a “rule” but indicated that the 
Corporation by “resolution” from time to time should 
fix the rate of fee for a license as it might think fit, 
and that because the fixing of license fees was not 
a “matter dealt with in any of the schedules as 
originally annexed to the Act or in section 235 of 
the Act, the fixing of the license fees by rule was 
ultra vires and the levy of license fees so fixed was 
illegal. But the learned Judges went on to say that 
there was nothing in law to prevent their deciding 
whether or not the fixing of the license fee was 
reasonable regarding it as having been done not by 
rule but by resolution of the Corporation, and on 
that view. of the matter they found that since it was 
the intention of the Legislature in enacting section 
178 (3) of the Act to give power to charge a fee 
which would save the Corporation from being out 
of pocket by reason of the duties and liabilities of 
the supervision and regulation of private markets, 
and not to give the Corporation power to impose 
-on. the owner of private markets a charge for a 
license which might extend to any amount for which 
the sanction of the Local Government could be 
obtained, the rule was unreasonable. The Bench 
accordingly dismissed the Corporation’s appeal with 
costs. 

Accepting the ruling of the Bench that the 


intention of section 178 (3) of the Act was to give 


power to the Corporation to charge a license fee 
which would save it from being out of pocket in 
respect of the cost of the supervision and regula- 
tion of private markets, the Corporation had an 
account taken of the cost of such supervision and 
regulation and having found that cost to be Rs. 12,308 
fixed the proportion of that amount ‘to be paid as 
license fee in respect.of each private market on the 
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basis of the relative assessable value of the various 


‘markets, The date of that resolution was the Ist of 


March 1927. ; 

The respondents then filed the suits with which 
the present appeals deal.: They pleaded that a, 
license fees thus fixed were greatly in excess of what 
was necessary for “the proper financing of the licen- 
ses”’ and in fact amounted to taxation. .They alleged 
that in so far as the charge was made for the year 
1926-27 it involved the imposition of a ‘tax with 
retrospective effect. They claimed that they were 
entitled to an injunction prohibiting the Corporation 
from charging license fees according to the new 
scale or accord'ng to any scale in’ excess’ of what 
might be necessary for the proper financing of such 
licenses and that they were entitled to a refund 
of the fees which they had paid. After all the 
evidence had been taken they added a further pleading 
“that by. reason of the absence of any sanction of 
the Local Government the imposition of the said 
license fee was ultra vires and illegal. 

The learned Judge on the Original Side,’ accept- 
ing respondents’ contention that the license fee. 
should be confined to the bare “financing of the 
license’ and should not cover extraneous matters 
such as services connected with the public health 
weights and measures, or inspection of food, held 
that license fees could not be charged so as to 
cover any of the costs of the supervision and regulation 
of the markets but could only be charged so as 
to cover the cost of the issue and inspection of 
the licenses and the stationery and office expenses 
connected therewith, and he actually fixed the fee 
himself at Rs. 150 per annum per market. He 
accordingly granted respondents an injunction res- 
training the Corporation from charging a license 
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fee on any private market at a rate higher than 
Rs. 150 per annum and he ordered that the differ- 
ence between Rs, 150 and the amount actually 
paid be refunded to the respondents. 
_ The Corporation appeals on grounds that the 
Morned Judge was mistaken in finding that the 
license fees; as now fixed, are unreasonable or 
ultra vires and that the learned Judge acted with- 
out jurisdiction and beyond the scope of the duties 
of the Court in fixing the fees at Rs. 150 per annum. 
Appellants’ learned Advocate complains that the 
learned Judge entirely disregarded the judgment of 
the Appellate Bench by which he was bound and 
that he acted arbitrarily in fixing the license fee 
himself. He says that the power of fixing the 
license fee is vested in the Corporation by section 
178 (3) of the Act and that the Court had no 
jurisdiction to interfere in the matter unless it was 
proved that the fee wasso unreasonable as to be 


illegal. He points out that the Act itself imposes - 


special duties on the Corporation in respect of 
markets. Section 25 (xii) for instance says that the 
Corporation shall make adequate provision for the 
regulation of all markets. Section 126 provides for 
the sale of meat for food either in licensed pre- 
mises orsin a market. Section 130 provides for\ 
the inspection of weights and measures in markets, 
and section 138 for the inspection of markets and 
other places where animals, food, drink or drugs 
for human consumption are sold, while section 235 
provides for the making of rules for the construc- 
tion and structural features of private markets, the 
drainage, ‘water supply, ventilation, lighting, sanitary 
condition and regulation of such markets, the pre- 
vention of cruelty, nuisances, obstruction, overcrowd- 
ing onor in the approaches to or in the passages. 
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of such markets, the supervision of such markets, © 


‘the appointment of superintendents of such markets, 


the fixing of days and hours on or during which 
such markets may be kept open, and the prevention 
of the entry of undesirable or diseased persons inj 
such anarkets. He suggests that in view of the 
special duties imposed by the Corporation in respect 
of markets, the license fee now fixed by the 
Corporation is neither unreasonable nor. excessive. 
Respondents’ learned Advocate says, that Rs.5 a 
year would cover all the expenses incurred by the 
Corporation in connection with the issue of the 
licenses, htat the only inspection of the markets which 
is necessary in connection with the licenses is that 
involved in seeing that no. unlicensed private markets 






exist that the only regulation of the markets which 


is necessary in respect of the licenses is that involved 
in seeing that the terms of the licenses themselves are- 
not contravened, that the supervision and regulation. 
of private markets contemplated by the Appellate 
Bench could not include the supervision of the sanitary. 
condition of the markets, or the inspection of the meat 
or other foodstuffs sold in the markets, or the in- 
spection of the weights and measures used in the 
markets, and that the Corporation is not entitled to 
charge by way of license fee .more than the*costs of the 
stationery and clerical: labour involved in the issue of 
the eight licenses and eight receipts annually, and the 
cost of such inspection as is necessary to verify that no 
unlicensed markets exist and that the. conditions of the 
license are observed, those conditions being merely that 
the limits of the market shall not be extended, that the 
market shall be kept clean, that the license fee shall be 


-paid, and that if the license is cancelled the market 
‘shall be closed. He contends that the total cost 
‘Anvolved to the Corporation is the cost of the eight. 
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license and receipt forms, an infinitesimal fraction of 
the. time of one clerk to fill up those forms, and fraction 
of the time of an inspector to check the licenses. He 
@gatends further that the statement of expenses,.on the 
basis of which the Corporation fixed the present 
license fees, is shown by the Corporation’s own records 
to be dishonest, and by the evidence of the Corpora- 
tion’s own witnesses to be false. He bases these 
allegations mainly on ‘the fact that in the statement 
the cost is worked out on the footing of a six-hour day 
whereas the officers of the Corporation are admittedly 
supposed to work seven hours aday. He says further 
that even if the statement embodied correct principles, 
which he denies, respondents would still be entitled to 
_ an injunction because. the figures-given in it are incor- 
rect being worked out on the false basis mentioned 

above. He contends that the burden of proving that 
_ the charge was reasonable was on the Corporation, and 
that there was no burden on respondents to show that. 
- it was unreasonable. 

On these contentions it is clear that. there are 
certain questions of law which must be decided before: 
' the evidence is considered. 

As for the burden. of proof I have no. hesitation-ig.. 
finding that it lay on respondents, who were vitor 
in .the suits, to establish..primd facie that the license.. 
fees were unreasonable. The Corporation has express . 
power under section 178 (3) of the Act to charge a fee 
at such rate as shall from time to. time be. fixed by it, 
and..the Court has no right to interfere. until it is- 
established that the fee so fixed-is so unreasonable as 
to be illegal. I would therefore .-hold,that:the burden. 
of proving that.the fee fixed. :by.the Corporation. was. so-. 
_ excessive as to.amount.to an abuse.of its; legal powers. 
- such as.this..Court was. bound..-to; restrain,:was.on the:-: 
respondeats,- | : 
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= al As for the interpretation of the phrase “‘a fee which 


MunicrpaL would save the Corporation from being. out of pocket, 
ee by reason of the duties and liabilities imposed on it by 
RANGOON the’ Act,of the supervision and regulation of privatet 
ee markets,” which was used in the judgment of the 
Co.,Lr. Appellate Bench, I am satisfied that it was not 
Heap, intendéd to have the restricted meaning for which 
OFF6.CJ_ respondents contend, and that it was intended to mean 
that in the opinion of the Bench the Corporation was 

entitled to recover by way of license fee the cost of 

the special services which are-necessary in the case of - 

a market but which are not necessary in the case of 

the premises of an ordinary tax-payer. Markets are 

clearly places in respect of which .special precautions, 

which are not needed in the case of the premises of 
ordinary tax-payers, are necessary. Foodstuffs can be 

sold only in markets or in licensed premises and 

places in which arlicles of food are sold must be 
specially clean and sanitary. It is clearly necessany to 

secure that foodstuffs sold in a licensed market should 

be fit for human consumption and it is in my opinion a 
reasonable function of the licensing authority to inspect 

food exposed for sale under its licenses and to prevent 

the sale of food which is not fit for human consump- 

tion. -Itis similarly in my opinion a proper function of 

the licensing authority to inspect the weights and 
measures used in the markets which it licenses, so as 

to ensure that they are correct, and in view of the 

express provisions of the Act it is clearly the duty of 

the Corporation to prevent nuisances, obstruction, 
overcrowding, and the entry of undesirable or diseased 

persons in markets which it licenses. Further it 

seems to me clear that in view of. the fact that 

persons from the surrounding country congregate in 

large numbers in markets, special scavenging and 
conservancy arrangements, which are not required in 
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the case of the premises of crdinary tax-payers, are 
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necessary in ‘the case of markets. I have no doubt that mowers 


the Appellate Bench intended to include the cost of 
such special services in the cost of “ the supervision and 
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regulation of private markets,” which it held to be Pazuvaune 


reasonably recoverable by the Corporation in the shape 
of a license fee. 

Respondents relied largely on the evidence of 
Mr. Friedlander, a retired Assessor of the Corporation, 
who since his retirement is said to have worked as a 
private rating surveyor and land valuer. He was the 
only witness examined by the respondents in the earlier 
_ case and his evidence in that case was by consent 
admitted as evidence in this case. The first part of his 
evidence in this case was intended to show that the 
statement (Ex. 1) of the cost of the special service 
imposed on the Corporation in respect of the supervision 
and regulation of private markets, which had been 
produced by Mr. Scott, the Commissioner of the 
- Corporation, when he was examined de bene esse before 
the regular hearing of the suits began, was dishonest. 
Mr. Friedlander gave evidence that the officials of the 
-Hfealth and Market Departments of the Corporation 
used to work from seven to eight hours a day for five 
days a week, that is, excluding Saturdays, on which they 
worked only half a day, and Sundays. He said. that 
there are 116 holidays in the year, counting Saturdays 
as a half holiday, so that Corporation officials earn a 
year’s pay for doing 249 days’ work or a month’s pay 
for doing about 146 hours’ work. Applying these 
figures to the statement, which they were intended to 
discredit the total cost, as shown in that statement, is 
much lower than it should be. The cost of the services 


of the Health Officer works out at Rs. 813 instead of 


Rs. 660, that of the Assistant Health Officer at about 
Rs. 3,000 instead of Rs. 2,426, that of the Sanitary 
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Supervisors at Rs. 1,070 instead of: Rs, 953, that of the. 


Sanitary. Inspectors at’ Rs. 1,610 instead of Rs. 1,300, 
that of the Food Inspectors at Rs. 4,274 instead: -of 
Rs. 3,467 and that of the Illicit Slaughter Inspectors -at 
Rs. 1,410 instead of Rs. 1,144, the difference against the 
Corporation in respect of the Health Department alone 
being well over Rs. 2,000. This part of the evidence 
therefore does not support respondents’ case that the 
statement . submitted by the- Corporation dishonestly - 
exaggerates the cost of the services mentioned therein 


‘but. rebuts. that. case. and shows that the statement 


underestimates the cost. Further it is clear that the. 
statement makes no provision for the cost of the leave: 


of the officers. mentioned in it, so that the ultimate total: 
‘would be very considerably more than Rs. 12,308 which - 


was, the figure adopted by the Corpora tion in-fixing the : 
license fees. The witness went: -on to suggest thatthe. 
number of inspections entered in the statement was. 
false because, according to a Corporation report (Ex.G, : 
page 25) there were in 1926 . only 3,657 inspections of: 

‘markets, cinemas and schools ’’ by Sanitary Inspectors: 


whereas the total number of inspections of private markets.: 


shown in the Corporation's statement works out at 4 6728 


‘ayear. This suggestion is clearly fallacious because. 


the: number of inspections by Sanitary Inspectors. 
entered in the Corporation’ s statement is only 1,248, the’ 
other inspections entered in the statement being those 
of the Health Officer, Assistant Health Officer, the- 


‘Sanitary Supervisors, . the.. Food. Inspectors and_ the: 


Illicit .Slaughter Inspectors. Inspections: by those: 
officers’ are not. mentioned: in. the Report to which 
the witness:.refers and he gives no evidence - of the. 
number.of .inspections-ordinarily made by-those officers’: 
The witness further: suggested::that=the:cost: of the: 
inspection -of:: weights: « ands: measures, » as: entered: 
in-:. the».Cerporation’s statement, :was:= exaggerated): 
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but his evidence misrepresented the effect of that 
statement since it suggested that the sole services of 


the Markets Superintendent charged for in that state-_ 


ment were concerned with the -testing of weights and 
measures and it was obviously partisan and. unfair. 


The rest.of the evidence of this witness seems to me ; 


to be irrelevant. : 

The next witness called by the respondents. was 
Mr. Latimour, who is the present Chief Accountant 
of the Corporation. He was called apparently to 
say how the cost of General Administration is 
charged in the Corporation accounts against certain 
services, and I. fail to see. how his evidence helps 
‘respondents’ case. It seems to me to suggest that 
the Corporation would have been. justified.in includ- 
ing in the cost of the spe@fail services’ rendered in 
respect of the respondents’ markets some proportion 
of the cost which falls under the? fading of General 
Administration and which may be presumed to 
include such matters as the pay. of the Municipal 
Commissioner and the cost of the Corporation offices 
and office establishment, but that. can hardly have 
been the suggestion which respondents desired. to 


make. 








pany, who own a number of private. markets in 


Rangoon, and are the Chief respondents in this case. 


He produced five notices of demand together with 
five bills for license fees issued -by the Corporation 
for 1927-28. These bills were at the rate fixed by 
the Corporation on the Ist of March 1927, that is 
after the decision of the Appellate Bench of this 
Court, and apparently all that-the witness was called 
to say about them was that before the new fees 
were fixed the owners. of the markets, or at any 
1) a 


The only other witness cated by the separa 
was the Secretary of the Suratee Bara. Bazaar.-Com- 
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rate the Company” which he represents, ‘had no 
opportunity of objecting. to them. He also produced 
the licenses actually issued by the Corporation to 
his Company for their five markets for the ‘years 
1927-28 and 1928-29. >In cross-examination - he 
admitted that Mr. E. M. Patail, who is a Director of 


- his Company, is. also a member of the Corporation, 


and from a copy. of the Minutes of the meeting of 
the Corporation at which the license fees were fixed 
(which copy was filed by respondents themselves) it 
appears that. Mr. Patail was present at the meeting 


at which . the rates’ of license fees were fixed and 


that he. proposed a motion to refer the matter back 


- to the ‘Finance ‘Committee, which motion was lost. 


That is all :the oral evidence called by the res- 
pondents to'show thaf*the license fees as fixed by 
the Corporation. .were so unreasonable as. to warrant 
the interference 6Fthe Court, but respondents rely 








. also on ‘certain’ admissions alleged to have been 


made by various witnesses called by the Corpora- 
tion. Their learned Advocate says that the Cor- 


poration’ s assessor, Mr. Rennick, admits that the 


Corporation is seeking to charge twice over for the 


_ services of the Health Department. What Mr.. 


Rennick actually said was that the Corporation was _ 
asking the: private markets to pay -for the whole’ of . 
the time devoted by the Health Department to. 
private markets, and the learned Advocate’s argu- 
ment is that because every occupier of premises is 
entitled to the services of the Health Department of 
the Corporation in respect of his premises by reason 
of his payment of the ordinary taxes, therefore if 


-respondents, who pay the ordinary taxes, are charged 


separately for the services of the Health Department 
they have to pay for those services. twice over, The 


‘answer to that argument is that the services of the 


- Vou. VIN] RANGOON SERIE 
Health Deceduant required by. “the ordinary tax- 
payer in respect of his premises" are negligible. in 
‘quantity, while the services required by a market as 
‘such are, as the Commissioner of the Corporation 
said in his evidence “greater in volume, continuity 
and degree than the SEruiees rendered to buildings 
-in private occupation.” Such services in the .case 
of markets must clearly be daily -and continuous, 
‘whereas in the case of the ordinary taxpayer ie 
are needed only in .cases of emergency, as for 
instance when there is an outbreak ‘of epidemic 
disease. This refers of course only to. the services 
. of the Health Department, which is different and 
separate from the Conservancy Department. 
Respondent’s learned Advocate also professes to 
rely on an admission of the Commissioner. of the 
. Corporation that the general bodg of citizens is 
entitled to the performance of municipal services in 
return for payment of taxes, but the act itself treats 
persons carrying on certain trades, including that 
of keeping private markets, as exceptions from the 


general rule and requires them fo take out licenses. 


and to pay license fees. in addition to taxes because 
they need more than the ordinary municipal services 
and it is reasonable that they should pay specially 
.for the special services which they need. The 
admission on which the learned Advocate relies 
must’ be read as qualified by the words which 
immediately follow it, namely that “the general 
principle on -which a license fee is levied. on 
privately owned markets is that the supervision of 
these markets. imposes so heavy a burden on the 
Corporation that -additional payment may reason- 
ably be demanded in the shape of license fees. ” 

The learned Advocate’s last argument concerns 
the pleading added to the plaint at the end of 
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t . effect that ce reason of the 
absence of any Sanction. of the - Local Government ~ 
the imposition of. the present license fees is illegal. 
I suspect that: that pleading was added by reason 
of certain . words: which occur in the licenses issued 
to the respondents for the year 1926-27, in which 
there. was a reference to the sanction of the Local 


Government, © such sanction being at that time 
supposed to .be necessary, but what’ the. . learned. 


Advocate ‘contends. before us is that “the- alteration 
of license fees is a matter which ought” to be 
sanctioned by. the Local :Government, and in: 
support of that contention he refers only to section 
232 of the Act. That section relates only to rules 
made or altered under sections 230 and 231 of the: 
Act, and since the Appellate Bench of this Court 
has held in the earlier appeals that the “fixing © of- 
a license fee under section 178 (3) of the Act iS. 


‘is not a matter which falls within the purview of 


section 230 and it is clearly not a matter which 
falls within the purview of section 231 there is 
no substance in this argument. 

My findings on the points raised Py the appeals: 
may be summaried as follows :— 

I would hold that the initial burden of proof 
was on respondents -and that unless they succeeded 


‘in proving that the license fees fixed by the Cor- 


poration were so unreasonable as to be illegal, their 
suits were bound to fail, I would reject the res- 
pondent's contention that the only charges recover- 
able by way of license fees are the cost of the 
paper on which the licenses and receipts for. the 
fées are printed together with the cost of: printing 


‘and writing thereon and the cost of such inspec- 


tion.as~is directly connected with the licenses ‘them- 
selves and. I would hold that the license fee may 
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: reasonably cover the cost of all special services 
- necessitated by the duties and liabilities imposed on 
the Corporation in respect of the* supervision and 
- regulation of private markets. I would hold that 
the statement (Ex. 1) on the footing ~ of which 
the Corporation fixed the present license fees is not 
a dishonest and exaggerated statement! of the cost of 
those. special services but “is in fact an under- 
estimate of that cost, which might reasonably have 
included.expenses over and above those mentioned 
in the statement. I would find. therefore that the 
respondents. have failed to prove that the license 
fees are unreasonable. I would hold that there is 
no substance in respondents’ claim that the resolu- 
tion of the Corporation fixing those fees is invali- 
dated by the absence of-the sanction of the Local 
‘Government, because such sanction is not required 
by sectioff 178 (3) or by any other provision of the 
_ Act. I would find that there are no merits in res- 
pondents’ claim that the charging of the -:; ent 
‘license fees for the year 1926-27 involved the imposi- 
‘tion of fees with retrospective effect because 
respondents, by their acceptance of licenses for the 
‘year 1926-27 in which it was expressly. provided that 
license fees should be charged thereon in accord- 
ance with the-decision of this Court in the appeals 
‘then pending or at such rate as should be fixed by 
the Corporation in accordance with the decision in 
those appeals agreed to pay license fees at such rate 
as should thereafter be so fixed, that is in effect at 
the present -rates. 
- . I would accordingly set aside the judgment and 
‘decrées of the Original side of this Court and dis- 
miss respondents’ suits with costs costs for appel- 
lants in respect of the hearing on the Original Side 
to be calculated at the rates fixed by the learned 
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3 ‘sage ee. is to say - 15° gold mohurs ao the. first 
Mowoorrat day and ten gold mohurs for each succeeding day in 
. CORPORA- 

tion or each case: plus taxed costs . on the” valuation of: the 
RANGOON ~ 
att in each case. a ee 
“AZUNDAGNG ~~” The Advocates’. fees. in Gu appeals will be 
Co.um > thirty . gold. mokurs » ‘in Appeal: No. 83 of 1929, and 
Hearn, 15 gold mohurs in: each of the other. -appeal, 


-OFFe. CJ.” 
Pare Mya Bu, es :—I concur. 
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Before Mr. Justice Maung Ba and Mr. Justice Brown. 


99 J. A. MARTIN 
Nov. 12. v. 


S. M. HASHIM anp oruers.* 


Civil Procedure Code‘ (Act V of 1908) s. 47, 0.21, 7. 95—Decrec-holder as auction 
purchaser—Failure to obtain posscsston undcr application—Order not: 
appealable—Remedy by way of suit—Question not one as to “ execution, 
- discharge or satisfaction” of decree. 

The right of a decree-holder, as auction purchaser, to possession as against: 
the judgment-debtor is not a matter that comes within the scope of s. 47 of 
the Code of Civil Procedure. The question as to delivery of possession is not 
one relaiing to the “ execution, discharge or satisfaction” of the decrce. If he 
fails to obtain posscssion under an application under O. 21, rule 95 of the Code 
his remedy is to file a suit and not to appeal against the order, 

Bhagwati v. Banwari, 31 All.82; Haji Abdul Gani v. Raja Ram, 1 Pat, 
LJ. 232 ;- Hargovind v. Bhudar, 48 Bom, 550—followed, 

Kasinatha v. Uthumansa, 25 Mad. 529; Sanahu -:. Hussain Sahib, 28. 
Mad 87—dissented from. : : 


Yeung for the appellant. 
Sanyal for the respondents. 


Maunc Ba anD Brown, JJ.—The = appellant 
obtained a mortgage decree against the respondent. 
In execution of that mortgage decree the mortgaged 
property was put up to sale and wes purchased by 








'* Civil First Appeal No. 150 of 1929 frcm the order of the District Court of 
Hanthawaddy in Civil Execution No, 52 of 1927. 
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the appellant. He then applied to the Court'to be #0 
put in possession of thé property he had purchased. J 4. Martin 
An order for. delivery of possession was issued, but _8.M. 
when ‘the bailiff went td the land to execute that-. oe 
order he found a house onthe land and the judg- MAgXs Ba 
ment-debtor in possession of that house, The judg- Brows, J. 
ment-debtor refused to give up possession, and as’ 
the -house was not mentioned. in the delivery order 
the bailiff refused to put the appellant into possession — 
of the house. The appellant then applied to the 
Court to direct the bailiff to put him -in possession 
of the house. In passing orders the District Judge 
remarked. ‘‘It is sufficient to say for the purpose 
of this application that the house is not included 
in the properties mentioned in the sale certificate 
nor in the delivery order, and that the Bailiff 
cannot be ordered to make delivery of it at this stage.” 
The application was refused. 

The appellant has come to this Court in appeal 
against this order, and the first point that we have 
to decide is whether an appeal lies. The application 
for possession was made under the provisions of 
rule 95 of Order XXI of the Code of Civil Procedure.‘ 
An order passed under this rule is not an order 
against which an appeal lies as an order. The 
appeal can lie’ in this case only if the question be 
held to bé one “ arising between the parties to the 
-suit or their representatives, and relating ‘to the 
execution, discharge or satisfaction of the decree and 
therefore within the purview of section 47 of 
the Code of Civil Procedure.” There has been a 
conflict of opinion in decided cases on this point. 
The view. taxen by the. High Court of Madras is 
that the question of the right to possession in such 
case is a matter falling within the provisions of 
section 47 of the Code of Civil Procedure. In the 





J. A. Manin 


S. M. 
HASHIM. 


Maune BA 
“AND 
Browy, J]. 
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case of Kasinatha Ayyar and others: V.. Uthumansa 


Rowthan and others (1) a mortgagee had - purchased 
the mortgaged property in execution of a mortgage 
decree in his favour. He applied to be puit into. 
possession of the propérty and a question arose 


whether under the terms -of the decree he was 


entitled to be put into possession without paying 
the amount of a prior charge. It was held that the 


-question was “One arising under section 244 of the 


Code (now section 47) and that an appeal iy ons 
the order passed. 
. Two points arose for decision :— 
(1) Whether the question was. one arising peiwredin 
the parties, and 
(2) Whether it related-to the execution, discharge 
or satisfaction of the decree, . 
Both: these questions w2re answered in the 
affirmative. This view has subsequently been follow-— 
ed in other cases decided by the same Court, 
though in the case of Sandhu Taraganar v-~ 


. Hussain Sahib (2) the learned Chief Justice whilst 


accepting the preurus decisions of the Court on 
the subject remarked: “if the matter were res integra 


- I should be disposed to hold that the question is 


not one relating to the eeoention, discharge _ or 
statisfaction of the decree.” The contrary view 


“was taken by the majority of a Full Bench of .the 


High Court of Allahabad in the case of Bhagwati 


.v. Banwari Lan and others (3). In that case the 


decree-holder had brought a suit for possession, and 
the. contention was that that suit did not lie.. It .was 
held that the suit did lie. The principal judgment of. 
majority was delivered by Banerji, J. who discussed 


. the matter at considerable length. He was of opinion- 





*() (1901) 25 Mad. 529. " (2) (1904) 28 Mad. 87. 
(3) (1908) 31 All. 82: 
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we the auction: “purchaser — he happened to 
“be also the decreé-holder was not claiming possession 
in his capacity of décree-holder, and that the matter 
was not therefore a matter arising between the 
parties to the earlier suit. He further held that the 
question was not one realting to the execution, dis- 
charge or satisfaction of the decree. » 

In Calcutta the decisions on the point are not 
uniform though the balance: of authority in that 
Court appears to be in favour of the view taken 
by the High Court of Allahabad. The High Court 
of Patna has taken the same view as the High 
‘Court of Allahabad. The matter was decided by a 
Full Bench in the case of Haji Abdul Gani A, 
Raja Ram (1). The chief reasons given for the 
decision were that there was a long course of decisions 
of the Calcutta High Court in favour of the Alla- 
habad view, and no good reason had been shewn 
for not following those decisions. The High Court 
“of .Bombay was cited in the judgment in that 
case as taking the view taken in Madras. But 
since that decision a Full Bench of the Bombay 
High Court has considered the point, ar.d has accepted 
the view taken in the Allahabad case Hargovind 
Fulchand and another v. Bhudar Raoji and others (2). 
_ The learned: Chief Justice in the course of i 
‘judgment’ in Hargovind Fulchand's case stated “i 
my opinion the decree-holder purchaser does not seek 
to. get possession in execution of the decree but by 
virtue of his being declared the purchaser at the 


auction sale””- and this view was accepted by the 


Bench. It thus appears that outside Madras the 
High Courts are almost unanimous in holding that 
the right of a decree-holder who is also auction 


- (1) (1916) 1 Pat. LJ. 232.  {2) (1924) 48 Bom. 550. 
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- purchaser ‘to possession as against the judgment- 


debtor is not a matter that comes within the scope 
of section 47 of the Code of Civil Procedure.: 
And even in Madras the learned Chief Justice 
Sir Arnold Wnite has indicated that that would also. 


have been his view had "he not held himself. bound 


by previous decisions of the Court on the subject. 
As pointed out in the Allahabad case Article 138 
of the Limitation Act provides for a suit by.a 
purchaser at a sale in execution of a decree, when. 
the judgment-debtor was in possession at the )date. 
of the sale, and it is difficult to see how any¥such . 


suit could be brought if the provisions of section 47 


of the Code of Civil Procedure were applicable. 
And we respectfully agree with the remarks of 


Mr. Justice Bannerji in the Allahabad case at page 


101: “I am also unable to hold that if the decree-— 
holder happens to be the auction-purchaser the. 
property purchased by him may be regarded as the 
proceeds of the sale or the fruits of the decree. 
The proceeds of the sale. consist of the purchase 
money for which: the property. was sold, and it is 
the amount of this purchase money which the 
decree-holder obtains as~ the fruits of his decree. 


If he purchases the property he does -not get it as 


an equivalent of the amount of his decree but he 
has to pay the purchase.money and he may do so* 
either in cash or by sétting it off against the amount 


‘of his decree. In the present case the . property 


was sold for Rs. 400, whereas the amount of the 
decree was Rs. 87 only. The purchaser had to. pay 
the purchase money in cash and she got the property 
not in lieu of the amount of her decree but for a 
much larger sum. The purchase of the property 
can therefore in no sense be regarded as acquisition 
of the fruits of the decree. And failure to obtain 
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“possession of. the property cannot affect the decree — 1930 
itself. Even if the decree be oné for sale upon a J.A. MARE 
me mortgage, and a sale takes place in pursuance of it, 5. M, 
_-delivery of possession to the purchaser not made HASH | 
under the decree.” a maees Be 
» We are of. opinion that the question of the Brows, Jj. 
-auction-purchaser’s right to possession as against 

the judgment-debtor in the present case is not a 
question relating to the execution, discharge or 

“ satisfaction of the decree. It is not therefore a 
question within the scope of section 47 of the 
Code* of Civil Procedure. We are of opinion there- 
, fore. that the present appeal does not lie. 
‘It is suggested that if we hold that no appeal 


lies we should deal with the matter in revision, 


We do not consider however. that this is a question 
‘which can properly be dealt with in revision. 
-There is at present another application on the 
“matter before the trial _Court which has not yet 
been adjudicated on and the appellant in any case 
“has his remedy in the filing of a suit. 

« lhegpresent position is an unfortunate one. 
We understand that the appellant is not greatly 
concerned as to whether the house should or 
should not be considered as covered by the decree. 
Ifthe Court-should hold that it is not so covered 
“then he Wishes to put the house up for sale in 
execution. _He appears to *be perfectly willing to 
.enter into a reasonable compromise in the matter, 
“but the judgment-debtor will not respond. In the 
circumstances and as we are holding that the appeal - 
does not lie but are coming to no decision on the 
merits we do not consider it necessary to allow the 
respondent his costs in this appeal. . 

We dismiss the appeal on the ground that no 
appeal lies. 
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Before Mr. Justice Brown. 


KO THA: LIN BWIN AND. ANOTHER 
ye 


KO HLA cs AND ANOTHER.* 


Civil Procedure Code ae v of 1908) 0. 9.7.13; O.17, rr. 2 & 3—Absence . one 
party on hearing date—Court'c power to decide case exparte-—Parly's right 
to apply for reopening case on sufficient cause—Court’s action under O. 1% 
rv, 3 in one par ty’s absence—Right to a pply to reopen. 


3 “When a case is calledon, the hearing being peremptory, and the defendant © 


is absent and the Court resolves to proceed against him exparte, it acts under 


0,17, rule 2 of the Civil: Procedure Code. The defendant has a right to present 
an application under the provisions of O. 9, rule 13 for areopening of the'case. 


Even where a Court proceeds to decide a suil under rule 3 of O. 17, in a 
party’s absence, he has the right to apply under O.9,r.13 andif he can | 
satisfy the Court that he-was prevented by due cause from appearing he can . 
argue that the decision to proceed unde~ rule 3 was wrong. 


Enatulla v Jiban, 41, Cal..956 ; Prativedi v. Kanviseiti, 41 Mad. “286—- 
referred to. 


Ray for the applicants. 

Banerjee for the respondents. 

Brown, J.—The respondents brought a™suit én 
the Subdivisional Court o Myaungmya against the 
petitioners. Issues were framed and the case was 
fixed for hearing on the 23rd of April 1928. On 
that date the Court had no time to take up the case, wih 
and the case was adjourned for peremptory hearing 
on the 15th May. On the 15th of May on the 
application of. the defendants, adjournment was 
granted. The application was on the ground that 
the defendants’ pleader was ill, and the Judge. 
remarked that if the pleader was not well by the 


adjourned date, they should be prepared to go on 





* Civil Revision No. 48 of 1929 from the order of the District Court of 
Myaungmya in Civil Miscellaneous Appeal No. 78 of 1928, 
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with the case by engaging another pleader, and’ a 
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note was made that the hearing was peremptory. On. xo Tua Lin 


the 5th of June, to which date the casé was then 
adjourned, the plaintiff was present, the defendant 
being absent. The Judge then examined the plain- 
tiff and one witness and passed a decree in favour 
of the plaintiff. The next day the defendants applied 
to have the decree set aside on the ground that 
they had mistaken the date. The Judge dismissed 
the application not on the merits, but because he had 


decided the original case on the facts and not. 
exparte. Against this order the petitioners appealed - 


to the - District Court and that Court dismissed their 


appeal. They have now come to this Court in revision. 
The contention on behalf of the petitioner ig 3 


that the Court was acting under the provisions of 
Order 17, rule 3, and that therefore the petitioners. 
had no right to make an application. under the 
‘provisions of Rule 13 of Order 9. There are con- 


- flicting rulings in the Indian Courts as to when 


an order passed by a Court must be. considered to 


be an. order passed under Rule3 of Order 17. In” 


the case of Enatulla Basunia v. Jiban Mohan Roy 
(1), it was held that the provisions of Order 9 do. 
not by themselves apply to a case in which the 


# defendant has already appeared in answer to a sum- - 
mons, but has failed to appear at ‘an adjournment of - 


the suit. For such acasethe matter must be dealt 


with under. the provisions of Order 17. If the Court 


proceeds under Rule 2, it is not disputed that the 


provisions of Order 9 apply. It was held in the 
Calcutta case that ordinarily rule 2 refers to hearings. 


adjourned at the instance of the Court, and rule 3 
of the hearings adjourned at. the instance of the 


parties. The opinion of the learned Judges who- 


(1) 1. LR. (1914) 41, Cal. 956. 
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: décided ‘the case was apparently thes if rule 3 


‘Ko Tua Law applied, then the case could not have been consi-. 
_ dered to be decided exparte and the provisions, of 


e Exar 


ro Hea 


Kyr . 


| BRowy, J. 


in the 


rule9 would not apply, but they actually found 
“sc before them ‘that the Judge had -pro- 
ceeded under rule 2 and their finding as to what 
would have been the effect of the case falling 





-under Rule. 3 was therefore obiter dictum. 


The question was considered by Full Bench of 
the High Court of Madras in the case of Prativadi 
Bhavankaram Pichamma alias Mangamma v. Kami- 


_ setti ‘Sreeramulu (1). In that. cace, the. Bench held 
that where at the close of the plaintiff's case an 


adjournment was granted to the defendant to. enable 


him to produce his evidence and he failed. to 
“appear at the adjourned. hearing and the Court: 


proceeded to pass a decree against him; the case 
camé under the provisions .of Rule 2 of Order. 17, 
and an application to set aside the decree as an- 
exparte one did lie. The view taken by Wallis, 
C.J. was that when a case is called on. and 
the defendant is absent and the Court resolves 
to proceed against him exparte, it will be open to 
the defendant to apply under the provisions of Rule 13 
of Order 9 whether the Court actually acted under 
Rule 2 or Rule 3,.. If, as in the present case,: the, 
defendant fails .to” “appear, rule 2 is clearly aeplit 
cable. Rule 3 may be applicable also. But- rule 3 
does not in itself contemplate the absence of a party 


. and does not lay down any rule as to what is to. be 


done on account of his absence. If the defendant. 


-js absent, under rule 2 the Court can proceed. to 


make such further order as it thinks fit and I. see 


nothing to prevent that order being that it will: 
_ decide we suit: forthwith. But I can see nothing 





(1) (1918) 41 Mad, 286, 
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whatever to prevent the party that was absent coming — 


‘before the Court under rule 13 of Order 9 and. if 
that party can satisfy the Court that he was pre- 
-vented by due cause from appearing from arguing that 
the decision to proceed under rule 3 wag wrong. 
‘However this may be, it seems to’ me clear that 
in the present case it must be held that the Court 
‘was acting under rule 2. Before that date no evi- 
dence had been taken for either side. The Court 
did in fact proceed in the manner provided by 
- tule 6 of Order 9, that is to say, .it heard the case 
exparte. The petitioner had, therefore, in my opinion, 
-a right to present an application under the provi- 
‘sions. of rule 13 for a. re-opening of the - case. 
Whether he was or was not in fact “prevented by 
sufficient cause, it is impossible now to decide. The 
application has not jet. been considered on its 
merits at all. 

‘I set aside the order of he Lower Courts and 
direct that the application of the petitioner for the 
re-hearing of the case be admitted and considered 
von its merits. Cost of the appeal in the District 
‘Court and the revision in this Court will be borne 
-by the respondents. j 
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BON KWI AND OTHERS’ (Defendants). 
v. 


KR. ‘FIRM (Plaintiffs) aNp OTHERS, © 
(On Appeal from the High. Court at. Rangoon ) 





‘ 


Morlgage—Wider v administering Estate without lettes: s— Mortgage ‘fok necessary 
purposes of Estate—Validity of morigage—Chiinese Buddlus ts. ° 

A ®hinese Buddhist resident in Burma died intestate in 1917, ‘pice, 
‘of property in Burma; he was surviyed by a Burmese wife and. by sons by a» 
deceased Chinesé- wife. The widow, Obt aining a grant, of letters of administra 
tion, administered her husband's estate on behalf of herself and the sons, 
andin the course of so doing she, in 1921, mortgaged a part to secure advances: : 
which were necessary for the purposes of the estate and were applied for’ 


its benefit. : , 

Held that wpon the above facts found by the Courts in Burma the mortgage: 
was binding upon the estate; it was unnecessary to consider whether the. 
widow had under Chinese Customary law, if applicable, a right of succession,. 
or as found by the High Court a right to administer the Bropenty © on behalf of. 


the family. 
Chan Pyu v. Saw Sin ( (1928) 1 Te! R. 6, Ran: 623-631 as.to succession to the: 
estate of a Chinaman domiciled in Burma,—referred to. 


Decree of the High Court affirmed. 


Appeal (No. 26 es, 1628) ee “special fee from. 
a decree of the* High Court (September 7, 1925)" 
affirming a decree of the District Court of Pyapon, 

The suit was instituted by the respondent firm to’ 
enforce a mortgage dated August 1, 1921, over part-ofs 
the estate of K@Sit So, a Chinese Buddhist who 
died intestate in 1917 dowieited in Burma. The: 
mortgage was executed by the Burmese widow of Ko. 
Sit. So under circumstances which appear from the: 
judgment of the Judicial Committee. 

The District : Judge of Pyapén held that ‘the: 
mortgage was valid:and binding upon the estate,semel. 





_ his decision was affirmed by the High Court (Heald, 





*Present: VISCOUNT SUMNER, LORD ATKIN LORD, THANKERTON, Sik JOHN. 


’ WALLis AND SiR LANCELOT SANDERSON. 
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and Das, JJ). The grounds of the decisions ar? 1930 
stated in the judgment of the Board. Bon Kw 
1929, October 22, 24.—DeGruyther, K.C. and E. B. gx xX Sx. 
Raikes, K.C., for the appellants. The mortgage was = FIRM; 
not binding upon the-estate. If the widow,had been | 
granted letters of administration, she could®not have 
mortgaged: without permission of the Court: Probate: 
‘and Administration Act, 1881, s. 90.. She cannot 
. have. a wider power as an executor de son tort. The. 
onus was upon the plaintiffs to show that the mort- 
gage affected more than the widow’s own property: 
“Sham Sunder Lal v. Achhan- Kunwar (1). The evi- 
dence did not show that in 1921 the widow was 
managing the property on. behalf of the whole family, 
_nor that there was any necessity. to mortgage for 
‘purposes of | the estate.. The parties being Buddhists 
‘and the matter one of. inheritance the - ordinary law 
‘of:Burma applied under s. 13 of the Burma? Laws 
Act:: In any,case the widow’s power to. manage the 
property. was not governed by Chinese Customary 
law, nor did the authorities referred to in the High 
Court show that ey that law a widow had power to 
manage. — i 
~ Reference was made to Ma Yin Mya v. . Tan Yauk 
‘Pu (2), and Chan Pyu v.-Saw Sin (3). . 
Dunne, K,C. and Colombus for respondent No. 1 
were nots called upon. The other gespondents (defen- 
dants) did not appear... 
November 21:—The judgment of their Lordships 
was delivered by—- 
SIR LANCELOT SeusuneieThia. | is. an appeal by 
special leave from a decree. of the High Court of 
Judicature at Rangoon dated the 7th September, 1925 | 











5 A 
(1) (1898) LL.R, 21 All, 71; LR. 25 LA, 159. oO 
(2) (1927) LL.R. 5 Ran. 406. (3) (1928) LLL.R. 6 Ran. 623... 
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ome sahicl aifiriied. a’ decree: of: the District, Fudge of 
: Pyapon dated . the 12th. November 1924. 


The. suit’ was brought on, the 10th November, 
1923, by the respondent firm to enforce a mortgage 
dated the 1st August,.1921, which. was executed iby 


Ma Kyin’ ‘Yon, the second respondent in this.. appeal 


che had three sons, a 
~¥on, by whom. he 


ved the. claim ‘of. 


‘The property, which is the subject of the mortgage, 







the. estate’ ‘vf one: Ko Sit So, a Chinese 
d intestate in 1917. ote 

two: ‘Wives, one Chinese, by whom 
ene. Burmese, viz: y Ma ou 

‘no children: ; 

The Chinese ‘wife predeceased him, and his family 






by her ts. represented in this ftieation by the first 
three * appellants (who.are the issue of Ko Sit So’s 
deceased son, Son Hock) and his -two sons, Hon 


Leong. (the fourth: appellant) and Po Whet (the third. 


aespondent)... 


The “fifth ed nao pedals ares said: to have 


“purchased the interests of two children (Eng Hock” 


and Eng Whet), who. were adopted by Ko ‘Sit: So. 
and ‘Ma Kyin Yo 
~ ~Ma Kyin’ ¥ 







mitted the foripsiete and. ‘support- 
he plaintiff firm, 

The three minor children of Son Hock, through 
their mother Ma. Set Yi, together with their uncle 


-Hon Leong, filedsa joint written | statement denying 


that the’ property. “which belonged to the -estate was 
liable .for the. mortgage debt, while ‘Po ‘Whet filed a 
separate written statement to the same. effect. Sit 
Paung and Sein Don, who claimed to ‘have bought - 
the: interest.of Eng. Hick. -put ina similar : ‘defétice, 
and: Eng Whet filedza petition saying ‘that ‘he had - 


_ sald. his interest to Sit Paung and Sein Don, 


“The learned . Additional District Judge, who tried - 
the suit;"made a deeree in favour of the plaintiff 
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firm, declaring that the estate left by the décesad 
Ko Sit So is liable for the mortgage debt, and direct- 
“ing a preliminary decree - for . Rs, '5,413-4, with costs 


in Form 4, Appendix : D, “of the Civil: Procedure: 






:Code in respect of the mortgaged | lands.” eas 
- The. present appellants appea sd to 














1921): which - was 


: executed. by* an Sit “So's widow, Ma. Kyin’ Yon, is a 


“valid: LOT ES ery: binding on’ the ‘property. therein 
described. 

On behalf of the Apbaliants: it was. s argued (1) that 
‘the widow (Ma. Kyin Yon) ,had no power to. bind 


the estate of Ko Sit So by: the’ mortgage, and (2) that, 


“-even if she had power to. bind the estate for neces- 
-sity; such necessity had not | been shown to exist, 


and that she had not borrowed the money, wien 
‘was the consideration for ‘the montgage, for the 







‘benefit of the estate. 
‘With regard to:the above: men 
tion, the learned Judge ‘who ‘tried 


oad conten- 
suit: held that 





‘Ma Kyin Yon borrowed. the money - to.-meeét field. 


-expenses as. weil. as litigation expenses, and that the 
‘transaction was bond fide. and Be valuable considera- 
‘tion, He added: @. 


“Phere is evidénce'to | show. that ‘he eonied the. state’ 


‘lands and looked-after. the estate cattle; She did §0 ‘manage. the 
estate for two or three-years after ‘the death:of: her - husband. 


-is obvious’ that she administered the said. estate—no _ doubt ett d 
-out letters—for herself and on behalf of the children, who are the. 
heirs, and for the benfit of the estate. <It'is not suggested. that’ 


‘there had been: maladministration of the ‘estate by Ma. Kyin, Yon i in 
‘those years. Till the latter part of 1921, none .of-the. heirs 
questioned ther management of:the estate. A: ‘not unfair inference 


to gh Court 
: which’ ‘dismissed the appeal, holding that the lower 
“Court was ; Heh, in finding that the. - mortgaged . pro- - 

ie at his. apppeal. . 
appeal is. whether - 
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aie een tacit consent on 
eee ised the loans from: 
ee y nses and litigation. 
S.KCRS-E-R eae 
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ular conclusion. 







at in such a EE 
tiChs neon and good: 


; a1 oe ‘behalf of the » "Gppellent that 
Chinese Customary, law. .was not: applicable, -and,. 
further, that. if ‘it. wal the widow Ma Kyin eat 
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tor: érselé and 
1 husband,‘ ‘and’ 
the: mortgage, 
wing, and’ that 
of the éstate,. 
; ‘the: ‘Courts 
a ane mortgage 
hes 











“the | th at ee 1921;. to. the - District 
Court’ af. ‘Pyar infor a g-ant of, Tetees of admiisistra- 
‘tion’ of the ‘estate of her late fusband, any, ‘that letters. 






oteitie. OF: her Eaves “Beaband’s estate. The result ae 
this decision on was that on ‘the same day, viz., the 9th 
: i ie TS” of administra- 
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te their opinion, “however they: do not, affect. the ) aa 
a, cle iS ee awe 
SCR SER. 
“FIRM, 
Timited to. maintenance out ‘of such -estate. 
eae. or these | reasons th ne Pomel are of opinion 
“Solicitors for ‘espo ee Bramall & Bramall. ; 
I.ct 
; 1929 
ee “SIVARAMAN SERVAI | ; scious 
















OF 2 cai from wae 
an affecting. ‘alleged Execictic 

re(Act V -of-1908) ss. 109, 110: 
10:ns adore the: Probate and Administration Act, 
pt aeeed wills. of a ‘testator have been heard by the 
san appe al from the decree or final order passed 
to the Privy ‘Council under, atid subject to: the 
j Fequivetents of, the Code of Ci il Procedure, | 1908, ss. 109, 110, 


Po. Kin.v. Ma ‘Sein Ti in (399) 10 LBR. 22-disapproved. 








. * ‘Present : Viscount Dune N; 
: Lownnés aN Sir Binop Mrtrer:- 


REPORTS. [Vor VIII 





“and: that there was no evidence. of: endue: “infuencey 
‘they: accordingly. decreed: “probate of hike will. 
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Se 













officers they act 
no such fight: of 
Botatoung Co. v. 


that Case. was. decided: 
Probate. matters have. 








raiselt or de 
Dunne, - : 





uncing- for. or’ ‘against ‘probate 
on a question. between, two Competing: wills. That i is 


hich decided 
analogous. to 









EEORTS: ° Aah Vir 


no -siifficient: ground fbi Sok accept 
trial, Judge that the evidence of T: 
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“Sir BINoD. ‘Mirrer., The apialatte igea: ‘that. 


mS 





R, | Muniandy” Servai.. ha tae i 













Office in. Rangoon “on | 
executed, and it remained. ther e “adtil it was produced 
‘by the ‘Registrar: in this - case, “Phe - District, Judge 
held this will: fo have. been duly: : 







geraineiess, the. respondent befdre” the Board did” not 
seriously dispute _ its, validity. ‘Their. Lordships’ agree 
‘with the. - ‘District Judge and BONE that this . will was’ 
duly executed. * f al 











- the ‘testator: * The respon- 
-madé an application: for 
entioned will. To prove this 
re evidence ‘hisnselt and: called 














several oth 
‘ones were | 
to.as the sepsis oe and Kurp 
antiport x, 





‘Maung Pa Nyuin (her cinafte eelerred 
Aye, and. 





‘Kyungyaung, 
Y Yaauat), “1924, 













4 ; Sane went. 
fo Renata” “and “fequested 5 Aiyer fo’ see the: 
‘féstator to: take instructions: fr itn. hith” about thie’ will, 
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will and took it 
i ae the 


hey accepted 
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the appellants: et 
Exhibits: 3. and | 6 







tio et ee 
to the fact. regi saat cle ‘k: aitended on the 
prsiag. = EOvdahip®, 













and’ require * 
the will with’; 
respondent is 


unless th evidence 
removes such ‘st 


eS that. the 








ee a 


‘pay to the app péllants. ee 
Their. Lordships will hunpbly advise. His. Mion 
accordingly. . Cae 










I } +: Stoneham ie: Song 
“Balicitors for respondent: os E, Lambert. 
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1929 
Dec. 23. 


Re 





Provincial Insolvency Act (V of 1920) ss. 43 (1), 5. “37-<Prbvisions of s. 43 wo. 
mandatory-—Court has no power to. extend “time for discharge. after expiry 
of period fixed or extended before expiry. 5 limited by provisions. of the 

‘Act—Annulment does not end ecg ae priced nes Cees ‘power to 
vest debtor's ae phere in a: mi eceguihe : 














originally spec: 
that period, the djud ication niust ‘of: ‘necessity be annulléd. ‘The Co 
no power to extend: the time: for discharge by virtue of s. 5 of the ~Act- 
calling in aid s..148 of the Civil Procedure. Code .as to’extension of time as the 
‘powers given’ by. ‘Seed: are. limited and ngubiect to. the provisions of the 
Insolvency Act... 80 8 iad ; : 

On an annulment of iditdications ae s. 43. ) the insolvency proceedings 
-do not necessarily comé to an. end and the property. of the insolvent does .not : 
thereby revert to the: insolvent... For the benefit of the creditors the Court may, 
‘under s. 37 of. the Act, vest” the ane in oe Official Receiver or other 
‘person. 

Badri Narain Te “Sheo. eer 47 Cal. 512. Pc) “distinguished. 


Bhai Khan. v: Desraj,C. M. Ap. 53. ‘of. 1925. Hi G Venivgopa achaviar Wen 
“Chunnilal, 49 Mad, 935:3::Income-tax. Consens mS 
Jethaji v- Krishnayya,. 5 Mad.-- 648 3 KK ‘Maung Myat 
Tha, 6 BLJ. 53 Ram’: Krishna mie ane, 4 Pat. ‘51 $7 Rup Singh vw - 
Official Receiver, 10 Lah. 357 ;..T. Serearee v. Kotaku 51 Mad. .839— ~ 
referred to. Se 1S 


A; Alanine cs Sookias, By Cal: 337; Abbireddi Ve _ Venkata, 31 ML. 60 






















arisin g.out. of insolvency proceec ings in: the course 2 or 


* Civil ‘Miscellaneous Appeal. Nos: 20 ‘and. 26-0f 4929.at: ‘Mandalay -from the 
-orders, of the. (District, Court of, *Mandalay.in in. Civil ‘Miscellaneous iNo..64 of 1927, 
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Stance of one 
very’. y ares one 







RAGULFY, J]. i 


J AUC 
ered to apply for discharge on-or 
in that ee the. case Rigs calle 






or qu 
by the Judge, difeetng ‘that the: mi 
up ‘again on Jone "25, ~The 






verbanied. the time for’ an application ‘until ‘Decem- 
ber 21; ahs and ordered that the proprietor of the 








it would. oe the saccenee F 
. who ‘had previously. dealt with the matter. chad mean- 
~-while consulted the. Official Receiver, and. although. 


he was - doubt: 
date, made 


upon. the point, he, . on the latter 
er extending the period within which. 
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the insolvent firm®should apply for discharge until 
January 21, 1930. No application ‘was made on this 
day and on Match 25, 1929, a petition’ by the present 
appellant (and another) for the annulment of the 


adjudication came before the Court, and on March 27. 


an order was passed refusing the annulment asked for 
and declining to alter the order of January 19, 1929, 
extending the time till January 21, 1930. The appeals 
before us relate to the orders of January 19 and 
March 27, 1929 respectively. ; 

_ Sub-section (1), section 43, of the Provincial 
Insolvency Act of 1920 is as follows :— 

“ Tf theglebtor does not appear on the day fixed for hearing 
his ‘application for discharge or on such subsequent day#as the 
Court may direct; or ifthe debtor does not apply for an order of 
discharge within the period specified by the Court, the order of 
adjudication shall be annulled, and the provisions of section 37 
shall apply accordingly.” 


By sub-section (1), section 41 of the Act, it is. 


provided that “a debtor may, at any time after the 
order of adjudication. and. shall, within the period 


specified by the Court ney to the Court for an. 


order of cischatae 
ae iahath, within the period specified 
"were inserted by the amending Act 





’ Phe: a question, therefore, arising upon , these 


appeals-is whether in the event of an insolvent not 


_ applying for his discharge within the period originally 
specified, or subsequently extended upon an applica- 
tion made within that peri iod, the adjudication © must 





to decide whether ‘the “provisions of sub-section (1) 
of section 43 aye mandatory or not. For the appellant 
it is suggested that the answer “to this question 


should be in the affirmative ; for the Despaneeny the 
14 


n other’ words, ‘we . have. 
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- contrary | is contendéd. Before dealing with this 


matter two. “preliminary points may be disposed of. 
On behalf of the appellant it was suggestéd that 


the: order ‘of January. 19, 1929, granting the further 


extension of time must be held. to. be inoperative 


inasmuch as it was: made subsequent ‘to the 21st -of 


December 1928, the last day of the period of exten- 
sion previously granted. It was said on behalf of the 
respondent ‘that this proposition involved: the hypo- 


thesis. that the previous order of extension ‘passed on 


the 26th of June 1928 was.a valid order and that this. 
could not be so, if the appellant is right for it also 
was passed after the period of extension had. expired, 


‘From ‘an examination. of the. diary orders it would 


appear that it was intended to grant an extension 
until such time as the ledrtied Judge was in a position 


..to deal further with the matter, and if so; we think 
“the order of the 26th of June was a valid order. If 


however, this view be erroneous,.we were. asked that 
the contentions of the appellant - should 5] 
to the. last mentioned. order, ‘and we Rous 
to have acceded to this request. ; of 

It was furtler suggested ‘on’ behalf of the’ ‘respondent 
that in considering this matter we are not confined 
to the provisions of the Provincial Insolvency Act, but 





that the resents may pray in aid section 148 of 





‘decision in Badri. ae ? 
relied upon. Quite apart, Redever fron the fact that 
this decision may : abe definitely distinguished on more» 





(4) (1890) 17 Cal. 125. 
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‘than one ground we think that the answer to ‘this 
point may be found in’ sub- section ay of. section 5 
-of the Act, which provides that * ‘ subject to: the provi- 
‘sions of the Act that the Court... % / Shall, have the 
same powers ..... as it:has. ‘2. 7 ve, the exercise 
of original civil jurisdiction, ~~. 


But sub-section (1) of seélion 43 (to. dais the 


‘exercise of the power given by section 5 is expressed 
‘to be subject) is either mandatory or not. If it is, 
‘the powers given by section 5 must be to that extent 
limited ; see as to this C.’ -Venugopalachariar v, 
‘Chuneilal Sowcar and others (1). where it was held 
that’ section 10 (2) of the Act provided a definite 


‘remedy and that therefore Order 9 of the Code of 


‘Civil Procedure could not be applied. On the other 
hand, if not, then it may be that a Court may act 
sander section 148 of .the Civil Procedure Code. 

But whether the provision in-question is mandatory 
-or notis the substantial matter for our decision, and if 
‘we decide that it is not, the respondent may be 
-entitled t. succeed, but if we decide the contrary the 
Civil Procedure Code cannot help.him. |... 

- Upon the question of construction Mr. ‘Leach: on 


‘behalf of the appellant relied first of all upon’ the plain 


‘wording of the sub-section under review, read together 
with sections 10 (2), 27 (21, 35, 374 ad 41 ofthe Act. He 
says that the words “the ofder’ ~ adjudication shall 





be annulled ” are plain and should be construed as 


‘they stand; and in their. ordinary meaning. . 
Sub-section (2) of. section 10 (a new. pre 
makes it clear: that -an insolvent whose adjudication 
has been annulled. owing to his failure to apply for 
his discharge is put under serious disabilities in 
‘respect of the presentation of a further insolvency 


(1) (1926) 49 Mad. 935. ee 5 
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1929 -. petition, The object of this sub- cea it appears. 
Paxpit to us, is to prevent a debtor who has obidined the 


BIXDRABA 
DINANATH. protection of the Court, from thenceforward taking 


ormoat no further action in the matter and thus defeating: 
ROTA RA the Object of the “Act, | 
FIRM. Section 27, tadinly a new. section, makes it man- 
Orrer ann datory upon the Court'tofix the time within which 
en as application for discharge must be made, and pro- 
vides that if sufficient cause is shown this sane may 
be extended by the Court. 
Section 35 (as recently amended) makes provi- 
sion for annulment. of adjudication by the Court 
either of its own motion or upon application by the 
Receiver or by a creditor. 

It is argued that all the above provisions go to 
show that the intention of the I.egislature was to 
restrict a debtor from prolénging the period within 
which he should apply for his discharge and_ that, 
therefore, although extensions of this period are 
permitted, such extensions are. not. to” ‘be encouraged » 
and that therefore the relevant: pronisior ire 
strictly interpreted. id 

Section 37 is relied upon on behalf of the appel- 
lant in order to meet a possible objection that the 

result of an order for annulment must be to restore: 
the status quo ,apte-adjudication or at..least to put 
an end to the power of thé Court to continue action 
_already taken with regard to the Property of the 

i Pelvent 
“We have already referred to soction. 41. of the 
er from it itis clear that a debtor - must” apply for 
his discharge within the period specified by the 
Court, and as we have pointed out an extension 
can only be granted. on sufficient cause being shown.. 
From a consideration, then, of the material pro- 
visions of the Act it seems to us that upon their 











> 
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H Ky : 

‘plain wording it is somewhat. difficult to argue 
‘that a Court has power after the expiry. of the time 
‘specified, or any period of adjournment thereof, to 
further extend the time for the discharge appli- 
‘cation. The whole object appears to be. to. prevent 
prolonged periods of adjudication and’ to compel an 
insolvent to come before the Court, and thus 
render himself liable to such orders or conditions as 
the Court may have power to pass both during the 
‘insolvency and also at the time when the final order 
is made. We would point out-that, should it be 
in the interests of creditors to prolong the period of 
adjudication, either they or the Official Receiver 
may make an application for this purpose. 


The whole question, however, is not without’ 


difficulty, for the matter has been the subject: of 
‘decisions in other High Courts, and it will there- 
fore be necessary to. examine these with some 
particularity. 

The first case in order of date relied upon on 
behalf 2zg& the appellant is Ram- Krishna Misra, 
exparte (1). This was a Bench decision and the 
headnote*is:— .~ Ts = 


“The provisions of section 43 are mandatory, there being no 






discretion in thé Court to enlarge the time after the expiry of the 


period fixed by the Court for an application for an order of 


discharge.” 2s ce 
It would appear from the report of this . case 


that there had been no extension of time granted, 
‘but it seems to us that the same consideratiga: 





should apply to applications made after the expiry 


of the extended period as to applications made 
-after the expiry of the original period. 

A similar case is T. Chinnappa Reddi v, Kolakula 
Thomasu Redii (2). In this case’ the insolvent was 


MM) (1925) 4 Pat, 5. (2) 1928) 51 Mad. 839. 
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1978. - ordered :46 apply for his discharge within a year 
peor from the date of the adjudication. The time was 


_ DinanaTa subsequently ‘extended. No application was made on 
Oerreuan behalf. of the insolvent within the - “extended time, 


RecrveRt but some four months after the expiry of .that 
| ‘Fira, time a-creditor applied’ ‘to- annul the ddjudicationyy 
-Orrerann Upon a report ‘made. by. “the Official Receiver that 
Bacutey. I it was desirable to issue notice to the creditors 
before an order of annulment wa passed the District 

Judge- refused to: annul the adjudication and extended 

the - time for. application for discharge. The insol- 

verit took no. action at all in the matter. In the 

course. of his: judgment Kumaraswami S Sastri, J., says, 


at page . 841 of the report :—.. 


= The question is whether the ‘learned Distr ict. Hadae was. 
right i in extending the time on.the report of the Official Receiver, 
“Tt is argued for the appellant that ~ the provisions: of 
section 43 are mandatory, that the Court has no power to extend 
. the time after it has elapsed. ‘ 4 aes. > 
“ For the respondent it is contended t a 3 is only 
pees aod. not mandatory, that it ‘ 













in extending ‘the time.” 


The learned Judge then proceeded to review the 
relevant sections of the Provincial Insolvency Act, 
“and | remarked. that there. wais 
“upon the point. After exai 
- authorities, including a previous. 
“(Madras - ‘High Court; viaz., Abbireddi f nS 
Reddi (1), the Court held, the - provision. to ‘Be a 
mandatory provision.. Among the cases - considered. 
by this Bench was A.J. E, Abraham v. Sookias (2), 
to which it will be necessary later togefer. 














(1) (1926) SIMS 60,0 (2) (1924) 51 Cal 337. 
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So far as Abbireddi’s case is conderned we: need 


only say that the Bench of the Madras High Court 
refused to be bound by it, and it does not find a 
place in any authorized report so far as we know. 

The case of Arunagiri Mudaliar v. ‘Kandasawm; 
tMudatiar (1) was also referred to. There the two 
Judges differed upon the peint. Krishnan, J., con- 
strued section 43 of the Act in the light of the 
decision of Privy Council in. Badri Narain’s case. 
We need only say that their Lordships in the 
latter case pointed out that the words in -the 
provision under review. gave the Court a discretion ; 
and moreover we prefer the viéw of Waller, J. 
(who dissented), for the reasons he gives. 
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On behalf of the respondent the case of 


Abrahain v. Sookias (above referred to) was strongly 
relied upon. In ‘that case an insolvent applied for 
an extension of the period fixed some three weeks 
after its expiry. He pleaded ignorance .of the time 
fixed and an extension was grantéd purporting to 

( section . 27 (2) of the Act. It will be seen 
that this: case came up for decision before the cases 
to which .we ‘have. had~ occasion to refer were 
decided, and he ‘learned . Judges seem to have 
thought that ‘the. true meaning of section 43 of the 
Act is that an ‘order of adjudication must be “at 
the instance of the opposite party or by the Court 
itself, and does not stand cancelled automatically on 








the expiry of the period.” It had been suggested-in. 


argument that section 148 of the Civil Procedure 


Code was applicable, but it does not appear whether - 
‘this provision influenced the Bench in their decision. 


We would , observe, however, that it is not 
suggested on“ behalf of the appellant that the order 





(4) (1924) 83 Indian Cases 955. — 
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of discharge should “stand. annulled” at the expiry, 
of the period’ in question, but that it is the duty 
of the Court to-pass such ‘an order after the con- 
clusion of the period fixed or extended. In. “this 
connection it seems to us that the Court should, 
as a general rule pass. such an order at the time! 
the date for application for discharge is fixed to 
take effect after the expiry of the period. 

The case of Saligram v. Official Receiver (1) was 
also referred to. In that case one of the learned 
Assistant Judicial Commissioners held that, although: 
the provisions .of section 43 are mandatory, the ~ 
period may be extended by reason of sub-section (2) 
of section 27 of the Act until the Insolvency Proceed- 
ings have had time to be carried to completion. 
The other member of the Court was of opinion that 
the words“ shall be annulled” in the provision under 
review are directory and discretionary .and not~ 
pRaneaeery It is sufficient to say that the Court 
ations of apparent expediency, and they relitd upon 
the view of Krishnan, |J., in the case of Arunagiri 
Mudaliar v. Kandaswami Mudaliar to which we 
have referred. 

Two other authorities must be mentioned. Rup 
Singh v. Official Receiver, Jhang and another (2). 
In that case the real point for decision was whether 
the Court has power to extend the period either on 
the application of the insolvent himself, or on the 
application of the creditors, or suo motu. In the 
coursé of his judgment the learned Judge considered 
whether the period specified by the Court must 


“mean specified in the first instance and not as 


(1) (1926) A.LR. {Sind).94, 
(2) (1929) 10 Lah. 357. 


oa 


‘VOL. VITT} RANGOON SERIES. 


See extended, and came 4o the conclusion 
that by reason of section 2% (2) of the Act the period 
within which an application could be made must 
include any period of extension granted by virtue of 
this section, We -need only say that we entirely 
agree’ with the view expressed. The learned Judge 
referred to the case of K.K.S.A.R.A. Chettyar v. Maung 
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Myat Tha and another (1) a decision of a Bench of - 


this High Court.. The neerite in rae Law Journal 


meport of this case is :— 
“The Court isnot bound to annul the adjudication order if 
the insolvent fails to file his application for discharge by the date 


' fixed by the Court, but may, extend the Es time for filing the 


application upon good cause being shown. 
“The Court has power to extend the time even after the 
expiry of the period of discharge.” 

It is clear to us that the last. portion of the 
headnote as it stands is very misleading, for it is 
plain from the judgment of the learned: Officiating 
Chief Justice .that the application for extension was 
filed by the creditor before the expiry of the period 
fixed for the discharge application, and moreover 
that the Court considered the question of extension 
on the actual date fixed for. the application for 
discharge. In our view there can be no doubt that 
this decision «was correct, and moreover we think 
that had the application not been made in the manner 
it in fact was the case might well have been other- 
wise decided. 

The most recent case upon the question appears 
to be Jethaji Peraji Firm v. Krishnayya and others 
(2). It will, be observed from the ‘report that 
although the matter for our decision was discussed 
at length by: pot members of the Bench, yet. no 





&) (1927) 100 I.C. 921 and also VI, B.L.J. 5. 
' (2) (1929)-52 Mad. 648, 
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“Abelsion -was: “necess. YO -alt 
The headnote 1S ‘nn 


question which we have to decide at’ page. 
Badri Narain v. Sheo Koer~ (1). We : 
time, a certain consequence’ shall’ foll 


‘provision is to my mind much more clearly mandatory 
‘than the former. It was. very difficult to suggest 


INDEAN LAV . ‘ [Von vir 







“On an annulment: of adjudication ‘indes section 43 of diss 
Provincial Insolvency ° Act owing ‘to ‘the  itisolvent’s failure, to 
apply for his. discharge, the insolvency proceedings do not 


necessarily. come to an end. and his.property does: not ipso facto 


revert to. the insolvent. ~The Court may, - in proper cases, vest 
it in the Official Receiver or other persons as provided by 
section. 37 of the Act.. And if before the annulment, the Official! 
Receiver had applied tose r ; 

of the “Act, as an act of é can prosecute: 
the application aftei: the annulment ibs whether section 43. 
is mandatory ? : : 


Venkatasubba Rao;: 1 commences te, deat with “the. 












the report. He reviews all the cases to. which we: 
have referred, and says, at page 656, that there is a 
conflict of authority on the point. Without giving 
his reasons, however, he apparently would have 
arrived at a decision in the light. of:.the-< 







stated our reasons for ‘distinguishing — this” 
The other member-of the Court, Reilly, J., 
had to decide the matter, would have arrived at the 
opposite conclusion. He says at page 663 of the 
report when dealing with the case of In re Lord 
Thurlow, ex-parte Official Receiver. (1): “Tt is one 





thing to provide that“on a certain thing happening or 










not happening the next step shall. be: 
it is quite another thing to provide th 
order of the Court is not carried 6u: 


ch and such ; 
-a-certain. 
in-a certain: 

‘The latter 














any reasonable. explanation why the words “shall be: 
annulled”’ were used in section 43-of the Provincial 
er 

(1) (4895) 1.Q.B. 724. 





Vou, VIET] 







Insolvency Kets if someth: jther than their - plain 
meaning , was ° ‘ inteaded; Sa tt is not disputed that 
their plain meaning fs mandatory. Later, the learned . 
Judge says: I am very averse to accepting suggestions 
which are not infrequenty made in this Court when 
the plain language of a statute appears. to lead in 
particular circumstances to inconvenient consequences 
that the Legislature had done its work carelessly and | 
inefficiently and has not said what it meant or has 
said what. it did not On. the contrary we 
have no right to depart from the plain meaning of 
a statute except for some compelling reason, and 
our view of- what i is convenient can seldom provides 
such: a reason. In this instance the use of the word 
“shall be annulled’? becomes more marked when we 













contrast it with the provision “may be annulled”. 


in section 41 of the. Presidency-Towns Insolvency 
Act. It would be extravagant to assume that when 


framing section 43 of the Provincial Insolvency Act 


the Legislature had forgotton the wording of section 


el On. the Presidency- Towns Insolveéncy Act on the 


same subject, | and, if the latter provision had not 
“been entirely. forgotten, the words “ shall be annulled” 


in section 43 ofthe Provincial Insolvency Act can 
hardly have’ been chosen otherwise than advisedly 


and deliberately.” Later at page 665 of the report in 
dealing. with the question whether hardship can 
arise from a strict interpretation of the provision 
under review, he says: “The annulment... of 
his adjudication can inflict no such hardship.on 
a debtor, as section 10 (2). of the Provincial 
Insolvency Act indicates that, if he has’ been 
prevented ‘from making his application for 


discharge by some. reasonable cause, the Court will: 


permit him to present a new Menivency petition on 
the same facts as before.. The hardship, which the 
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learned Advocate- Gengral has: pressed upon us is, 
hardship to the credifors-»some. .of them, if the 
adjudication is annulled on account of the debtor’s 
default, - when. it iS clearly profitable to them that 
the realization: and distribution of the debtor’s assets 
should. go on in the insolvency proceedings, or 


disastrous to them that his property should again © 


vest in the debtor. But it is to prevent any such 
hardship | ‘that the Legislature has by the terms of 
section. 43 made the pr sion of section 37 applicable 
in such a case. It is not necessary, when the adjudi- 
cation is annulled because the*debtor has failed to 


apply for his discharge within the specified time, 


that his property should revert to him; it may, be 
vested by the Court. in some other. “pison. Ina 
case such as the present one the obvious course. is 
that the Court should order she property to vest in 
the Official Receiver ” 

We have quoted at some length from this judgment, 


for we think, with respect, that it well e=preases what 
ds the true view’ upon the question. 


There has been no doubt a conflict of authority 


upon the point, but we cannot help thinking that the 


authorities relied upon by the appellant represent the 
true view of the matter. As we have already 
indicated we do not think that the Court. in 
the case of Abraham. v. Sookias ' attached 
sufficient weight to what appears to be the 
jntention of the Statute and its apparent plain 
wording. . We cannot approve the opinion of 


Krishnan, J. in Arunagiri Mudaliar v Kandaswamy 


Uedaka: who seems. to have thought that the 
words under review are directory and not mandatory ; 
and it is sufficient to say with regard ‘to the case of 
Saligram v. Official Receiver (reported in an 
unauthorized volume) that its authority is. at least 
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less than that of the Bench decisions of the Patra pes 

and Madras .High.Courts relied upon by the appellant. oe 

Moreover, one of the learned Assistant Judicial Com-  Dinanata 

missioners in Saligram’s case was ‘clearly of opinion  orriciat 

that the words of section 43 are mandatory. We "@?sRa’ 

agree with. this view. The words’seem to us to be = FR™ 

_in themselves precise and unambiguous, and if that Otrer ano, 
= A .  BaAGuLey, Jf. 

-is sO no more is necessary than to expound them in 

their natural and ordinary sense; -in ‘such a case, 

the words themselves’. best “declare the intention of 

the Legislature; see -Income-tax Commissioner v. 

Pemsel (1). What the intention of the Legislature 

was seems to be evident from.an examination of the 
provisions of the Statute to which we have referred.’ 

It is to be observed that the Act of 1920 was an 
amending Act; and we would again lay stress upon 

three of its provisions.. Sub-section (2) of section 10, 

which is new, places a debtor who has failed to. 

apply for his discharge under a great disability. This 

provision is clearly mandatory, and after annulment. 

a debtor is expressly prohibited from presenting a 

further insolvency petition without leave. Section 41 

of the Act lays down .that a debtor “shall” apply 

for his discharge “within the period specified, by the: 

court.” The words we have quoted verbatim from: 

this provisitn are new words and are. clearly 
mandatory—see as to this the case of Bhai Khan v 

Desraj Sha (2), a decision to which one of us was. 

a party. Moreover, the whole of sub-section (1) of 

section 43 is new, and as was pointed out by Reilly, J., 

in the case of Jethaji Peraji Firm’v, Krishnayya and 

others these words can hardly have been chosen 
otherswise than advisedly and deliberately. We have- 

no hesitation “in holding therefore that the words in. 

question are mandatory words. . That being so, can it 


oat a tere 
(1) (1891) A.C. 531, at page 543. {21 Civil Misc. ‘Appeal No. 53 of 1925. 
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S. he Siatats 
ne within a specified 
shall follow, this 
provision must be held to “have been: contemplated 
by and. fall within the. limiting words in section 5 of 
that ‘Statute. . As. we have already pointed out, this 


bee — E ot if oe 





‘was | the view of. ‘the’ Bench. of. the ‘Madras High 
‘Court in C. Venugopala..chariar’s case. It is true 
“that that . decision related to the position after an 
; annulment order. under section 43 had been passed ; 

‘but the Court, being of the opinion’ that. the ; words 


of sub-section (1) of that section are clearly. mandatory, 
held that an insolvent in such a case must révert to 
the definite remedy prescribed by section 10 (2) of 


the Act and cannot: apply: Order IX of the Civil 


Procedure Code. In our view, the intention of 
section 5 of the Act was to import the general 
powers and procedure. provided by the Code except 
where these are. inconsistent with partioalar express 
provisions in the Act itself. 

It is true that the effect of our doy may be 
that certain creditors in the insolvency may suffer, 
but as we have pointed out, there is nothing in sub- 
section. (2) of section 27 of. the :Act..to: prevent a 
creditor from applying. for an extension of time for 


‘discharge. Moreover, as. we have also indicated, upon 


an annulment, the property of a debtor shall in. such 


a case vest in such person as the Court ‘may appoint. 


For. ‘these reasons, therefore, we hold that. the 
orders of January 19 and. March 27,.1929; should be 
set aside, and the appeal must therefore be allowed 
with’ costs. 

_ Advocates’ fee . to be. 10. gold moburs (5 gold 
peal), : 
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Before Sir Benjamin Heald, Kt, Offg. Chief Justice, and Mr. Justice 





es a ung: ‘Fa: 
P. Ba Nek. Re CHETTYAR FIRM. 
v, 1929 
THE COMMISSIONER - OF INCOME. TAX July 16. 
‘BURMA © 


Income-tax Act, Al of 1922) s ss. 22 (2) and (4), 23 (2) and (4),33,66, Scheme of the 
: Aci—Income-tax Officer’s power to assess at his discretion, when exercisable— 

" No appeal from assessment made undcr s. 23 (4|—Commissioner'’s power 
to review under s. 33—High Courl has uo power to compel Commissioner 
to refer on review orders.—Power of Income-tax Officer under s. 27 to 
decide whether assessee has shown sufficient cause—Power must be exercised 
judicially and not arbitraril y—Discretion whether froperly exercised or nob, 
a question of law—High Coyrts power to order statement of case under - 
s. 66 {3). 3 

The scheme of :the Income-tax-Act is that if an assessee fails tomakea 
return in the terms of the form prescribed under s. 22 (2), or if he fails to 
produce such accounts or documents” as’ the Income-tax Officer may require 
cunder s. 22 (4), or if he fails top oducé “evidence under s. 23 (2} then 
unless he can show that he was prevented by sufficient cause from making th 
return, or that he did not receive the notices under s. 22 (4) or s. 23 (2}, or 
‘that he had not a reasonable opportunity to comply or was prevented by 
-sufficient cause from complying with those notices, he is liable to be assessed 
under s. 23 (4) to the best of the Income-tax Officer’s judgment. NO 
-appeal lies against such an~assessmént, but the Commissioner may at his 
-discretion review the assessment under s- 33. 

The Income-tax Officer in. exercising his “discretion under s. 23 (4) 
must make the assessmient judicially and not arbitrarily. If he fails in that . 
‘respect, the Conimissioner should exercise his discretion of reviewing the order . 
“under s. 33. But the failure of the Commissioner to do so does not give ’ 
‘the High Court jurisdiétion to require the case to be referred under sub-section 
:(3) of s, 66 of fhe Act, since that sub-section relates back to sub-section 
(2) which deals.only with orders made under s. 31 or s. 32 and not with 
-orders under s. 33, ; 

In asking the Income-tax Officer to cancel an assessment, under 9, 27 of 
:the Act an assessee has. to satisfy the: officer, 7.¢ to prove that he has sufficien 
»cause for non-compliance. | ‘The. Income-tax Officer acting under s. 27 
cand the Assistant Commissioner ‘Gi peal. under s.. 31 have the powey 
sto decide whether the cause shown: not sufficient. They have a discre- 
tion, but it must be exercised judicially and- not capriciously. Whether such 
-discretion was so exercised or not. is a question of law and therefore under 
$s. 66 (3) the High Court has power to require the Commissioner to “state: : 
the case and to reler it to the High | Court. ; - 











* Civil Miscellaneous Application No. 10 of 1929. 
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1929  — Hay and Venkatram for the applicants. 
PKNPR. Gaunt (Offg. Government Advocate) for the: 
CRO WEL ans as 
conn: ‘Heap, Orrc. C.]., anD Maunc Ba , J :—Applicants, 


eo vee! who are the P. K..N. P.. R. Chettyar Frm, returfied 
an an income of Rs. 34, 000 for assessment of income-tax 
for the year 1927-28, but in their return they did 
not give all the details required by section 22 (2) of 
the Income-tax Act, their agent alleging that he was. 

not in a position to give such details. 

-They were given notice under section 22 (4) to 
produce their accounts and they produced what they 
alleged to be the complete set of their account books, 
They did not produce what are known as ‘“ Bakki’” 
books, and their agent swore that they did not keep 
such’ books. 

The Income-tax Officer” came to the conclusion 
that they did kéep. such books, arid on the footing 
of their default in respect of their return under 
section 22 (2) and also in respect of their account. 
-books under section 22 (4) proceeded to make an 
assessment under section 23 (4), and assessed appli- 
cants on an income of Rs, 1,25,000. 

Applicants filed an application under section 27 
asking that the assessment should ,be cancelled and 
that a fresh assessment should be made. They said 
that their failure to give the required details in their 
return under séction 22 (2) was due to the fact that that 
return had ta be made at a time when in the: usual: 
course of their business their accounts for the. year 
1926-27 had not-been closed, that they followed the 
usual~ practice of Chettyar firms in’ such cases by 
‘producing all their books before the Income-tax 
Officer, and that in fact they did not keep “ Bakki’” 

books. They claimed that in the circumstances they 
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had not made any default under section 22 (2) or 2 
Section 22 (4) or section 23.(2) and that the assess- ens 
ment made by the Income-tax. Officer under section — 
23 (4) should be cancelled and a fresh ° assessment THe 
should be made under the provisions of section 23. . Resto 

Thé Income-tax Officer ‘said that, whatever thee! Soma 
practice of applicants’ business might be, they could a. 
not evade the obligation of filing a statement show-  orre.CJ, 
‘ing details of the receipts and expenditure on which yyone Ba, 
they based their return under section 22 (2) and that 3% 
he was still convinced that they did in fact maintain 
_“Bakki” books. He therefore rejected their applica- 
tion under section 27. 

Appellants appealed to the Assistant Commissioner 
under. section 30 (1) against the Income-tax Officer’s 
- refusal, to make a fresh assessment under section 27, 

alleging that they had produced all their books, and 
that in’ the circumstances of the case their failure to 
file. a statement of receipts and expenditure for 1926- 
27 did not amount to default under section 22 (2) 
of the Act.. They said that the Income-tax. Officer 
had disregarded..the facts that they had produced 
all their books,and that in the two previous years 
they. had been-asséessed on an income of Rs. 50,000 
or Rs, 60,000, that those facts should have been taken 
into. considcration, that the assessment should have 
been based on their books, which in fact showed 
their actual income for 1926-27, and that the Income- 
- Tax Officer’s action in ‘assessing: them on an income 
of Rs. 1,25,000 was entirely arbitrary. — 

The Assistant Commissioner found that bens 
did not in fact keep “ Bakki” books, and that they 
-had actually produced all their account-books, but 
he said that they weréin default in that they had 
failed to file a statement of, their receipts and expen-2 

diture a 1926- a, and that therefore the Income- 
1 
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se leg Officer was entitled to make an assessment to 


the fbest of his judgment under section 23 (4), and 
was justified in refusing to cee ithe assessment 
under section 27, ’ 
‘Applicants then applied to the Commissioner 
to refer certain. questions to ‘this Court “under 
section 66.(2), and they also asked him to review 
the order of the Assistant Commissioner under 
section 33. 
The Commissioner aeread with the Income-tax 
Officer and the Assistant Commissioner that applicants 
had ‘not in fact complied with the provisions. of 
section 22 (2), and he said that by reason of that 
default no question of law arose as to thee y 
the Income-tax Officer to make an assessment under 
the provisions of section 23 (4). . He said further 
that because no appeal lies against such an assess- 
ment, the only questions which were before the 
Assistant Commissioner on an application under sec- 





tion 27 were the questions mentioned in that section, 


namely whether applicants were prevented by suffi- 
cient cause from making the return required by 
section 22, whether they. did or did not receive the 
notices issued under section 22 (4) or 23 (2), and 
whether they were prevented by sufficient cause 
from complying with the terms of those notices, and 
that, so far as the Assistant Commissioner was 
concerned, the question whether or not the Income- 


“Tax Officer had in fact used his best judgment. or 


had made the assessment arbitrarily did not arise. 
He therefore refused either to make a reference to 
this Court or to review the Assistant Commissioner’s 
order. 
Applicants now ask us to direct the Commissioner 
to refer the case to this Court under the provisions 
of section 66 (3). 
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The scheme of the Act is apparently that if in fact 
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an assessee fails to make a return in the terms of the PKNR. 
form prescribed under section 22 (2), or if he fails to ou 
produce such~accounts or documents as the Income- 74, 
Tax Officer may require under section 22 (4), or if he BS Liente 
fails t6 produce evidence under section 23 (2), then Ivcomz-rax, 
unless he can show that he was prevented by sufficient ree 
cause from making the return, or thathe did not receive githGy. 
the notices under section’ 22 (4) or section 23 (2), or ae a 
that he had not a reasonable opportunity to comply or # J. | 


was prevented by sufficient cause from complying with 
those notices, he is liable to be assessed under section 
23 (4).“to the best of the Income-tax Officer's judg- 
ment,” th€it there shall be no appeal against such an 
assessment and that the only remedy against an 
arbitrary assessment, that is against what is in effect 
a fine of unlimited amount,:shall be the discretion 
of the Commissioner to review the assessment under 
section 33. : 

But when section 23 (4) says that the Income-tax 
Officer “shall make the assessment to the best of his 
judgment” it means that he must make it “according 
to the rules of reason and justice, not according to 
private opinion, according to law and not humour, ” and 
that-the assessment is to be “ not arbitrary, vague and 
fanciful, bur legal and regular.” 

' Inacase where the assessee has admittedly filed 
complete accounts, and there is no suggestion that 
those accounts are false or fraudulent, and where there 
ate available the actual assessments for previous years, 
which may be presumed to have been regularly and 
properly made,-an assessment which should have been 
made “to the best of the Income-tax Officer's judg- 
ment, '’ but which does not even purport to be based 
onthe materials which were admittedly available or 
on any materials at all beyond the Income-tax Officer’s 
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“in espect. of which the. 
exercised. the. discretion given to hinr by section 33. 
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or : Windan® can hardly be regarded as an 
assessment in respect of. which the. discretion given to 

-Income-tax » Officer” iby! section 23 (4) has been 
rly exercised, and is in our opinion an. assessment 
Commissioner ought to have 












- But our opinion that the Commissioner has failed in 


‘his duty. under section}33 will not’give us jurisdiction: 


to require the case to. be: referred” under sub-section 


ee (3) of section 66 of the Act,. since that sub-section 


relates back to sub-section (2), and sub-section (2) 
deals only with orders made under section 31 or section 
32, and not with orders made under sectio a3 
_ What we have to decide is whether or r question 
of law arises out of the’ Assistant Commis 
under section 31, that.order being an order made i in an 
appeal against an order under section 27.. 

_ Section 27 says that if the assessee “ satisfies’’ the 
Income-tax Officer that he was “ prevented by sufficient 






cause” from making the return required by section 22 


or from complying with the terms of notices issued 
under section 22 (4) or 23 (2), the Income-tax Officer 
shall cancel the assessment. The words “ satisfies” and 
“prevented by sufficient cause” are similarly used 
in Rule 9 of Order 9 of the First Schedule to the Code 
of Civil Procedure and ‘in section 5 of ¢he Limita- 
tion Act, the corresponding. words. in Rule 19 of order. 
41 being “it is proved” and “pr evented by: any sufficient 
cause.” All these provisions of law. have ‘been inter- 
preted as importing a discretion, and since. the words 

“satisfies the Court” simply. mean. “‘ proves, ° it would 
appear that the discretion lies in the power to determine 
whether or not the cause shown is “ sufficient”. The 
question of sufficiency .of cause seems thus to have 


“been regarded differently from _ the question of suffi- 


ciency of evidence, since it has always been held that. 
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the defecation of the sufficiency ‘of cause involves 
the exercise of a judicial discretion, and. the question 
whether such a discretion has Been exercised in a 
sound and_reasonable manner or has been exercised | 
capriciously, arbitrarily, or -in. a. judicially unsound 
manneér seems to us to involve a question of law. ~~ 

The Income-tax Officer undoubtedly had such a 
discretion under section 27, and the Assistant Commis- 
sioner had a similar Bisceetion in an appeal from an 
order under that section. 
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We hold therefore that a- question of -law, namely 


whether or not the discretion given by section 27 
was ‘properly: exercised, arises out of the Assistant 
under in 66 (3) we require the a ae to 
state the case and to refer it to this Court. 


The costs in respect of this application will abide | 


the final order for costs which will be made on the 
reference. 


“INCOME. TAX REFERENCE. 


Before Sir Guy Rutledge, KL, K.C., Chief Justice, Mr. Justice Brown and 
Mr. Justice Ormiston.- 


* 


seus OF INCOME-TAX, BURMA. 
Dex 
P.K.N.P.R. CHETTY FIRM.* 


Income-tax Act (XI of 1922) Ss. 27, 59, 66. Assessee cannot raise before High 


Court another question oflaw other than the one referred to—Income-tax | 


Officer's discretion to decide under s. 27 whether sufficient cause shown by 


1930 
Jan. 10. 


assessee for cancellation of assessment—discretion to be exercised judicially--. 


—Rules of the Ceatral Board of Revenue, forms and notes, statutory. force 
of—Failure of assessec lo supply particulars legally. .demandable—Non- 
compliance with requirements of law, sufficient reason for Income-tax Officer 
to refuse. reassessment. 





* Civil Reference No.. li of 1929 arising out of beam Miscellaneous Applica- 
tion No. 10 of-1929. : : : 
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- ‘Where the High. Couit requires the Goriniissioier of Income-tax to make a 
reference on a.particular.question of law, it is not open to- thé assessee to raise 


‘before the High Court on the hearing of that case any question other than 


that referred, so where the Commissioner according to ‘the order of the High 
Court referred the question in this case ‘“ Whetier or not the discretion given 


- by's..27 was. properly exercised in the case,” the assessee could not argue 


whether the assessment in the case was in fact arbitrary and therefore illegal. 
Under s, 27 the Income-tax Officer has. a: discretion, which consists of the 

power to decide whether the cause shown by .an assessee for cancellation of 

his assessment is or is not sufficient. He must not decide this question arbit- 


_ farily or:in an unsound manner. int 


Under Rule 19 of the Rules made by the Board of Inland Revenue in exer- 
cise of the powers conferred by s, 59 of the Income-tax Act, the Income- 
tax authorities can cali for the return of total income for Hindu undivided 
families in a prescribed form to which notes-are appended as to form and 
statements. The assessee is bound to comply with all the requirements of the 
form and its notes. The assessee in this case. failed to. comply with these require- 
ments, on the ground that his accounts were not kept on a yearly basis, From 
his books he could have made up a profit and loss. account for- the preceding 
year and so could have complied with the provisions of the law: Held that 
the Income-tax Officer was justified in holding that the assessee had not show” 
sufficient:cause for non-compliance with the requirements of the law and that 
therefore his discretion was properly exercised. Commissioner of Income-tax'v. 
S.P.K.A.A.M. Firm, 7 Ran. 669—referred to and distinguished. — 


A. Eggar, Government Advocate, for the Crown. 
- Hay and Venkatram for the assessee. 


ORMISTON, J :—The assessee, a Hindu undivided 
family carrying on a money lending business, being 
thereunto required by a notice under section 22 (2) of 
the Indian Income-tax Act, submitted a- form of return, 
declaring an income of Rs. 34,000 as the income for the 


‘previous year. Rule 19 of the: Rules made by the 


Board of Inland Revenue, in exercise of the powers 
conferred by section 59 of the Act, provides that the 
return of total income for Hindu undivided families 
shall be in the form therein prescribed, which is headed 
“statement of total income during the previous year.” 
To the form are appended certain notes. Note 5 (a) is 
“when you keep your accounts on the mercantile ac- 
countancy or book profits system, you must file return 
in the following form.” Then. follows the form. Note 
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5 (6) is “ where you do not keep your accounts in such 
a form you must file a statement showing how you arrive 
at the taxable profits.”. The Notes are part of the rules 
and have as much validity as the statement of total 
income above referred to. Section 59 (5) of the 
Act. declares that rules made under the section, 
when published in the Gazette of India shall have 
effect as if enacted in the Act. Admittedly the 
assessee filed neither a return under Note 5 (a) nor 
a statement under Note 5 (b). The Income-tax Officer 


then acting under section 22 (4) called for complete - 


accounts of the business. Books were filed. The 
Income-tax Officer was of the opinion that the asses- 
see had suppressed certain books; and for this default 
and for the default in respect of the return, made the 
assessment under section 23 (4) to the best of his judg- 
ment. The assessee then applied to the Income-tax 
Officer under section 27. That section, so far as 
relevant, provides that where an assessee- satisfies the 
Income-tax Officer that he was prevented by sufficient 


cause from making the return required by section 22, the. 


Income-tax Officer shall cancel the assessment and 
make a fresh assessment. The Income-tax Officer 
refused to make a fresh assessment, and the assessee, 
under section 30, appealed against such refusal to the 
Assistant Commissioner. The Assistant Commissioner, 
while deciding in favour of the assessee on the question 
‘of the books, was of the opinion that the return madé 
under section 22 (2) was not in accordance with the 


statutory requirements, and (under section 31), refused. 


to set aside the assessment made under section 23 (4). 
The assessee then applied to the Commissioner under 
sections .66 (2) and 33. The Commissioner refused, 
under. section }33, to interefere on the assessee’s behalf 
and, being of the opinion that. noquestion of law 
arose, rejected the application under section 66 (2). 
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ORMISTON, J. 





given. ey section a was 5 properly. 
: exercised i In. this casi es es E 
. “Fhe question referr ed has sat t Hee ai ied. “Mr, Hay 
é contendéd that, the reference having been made, it: Was 
open to’ him to argue any question of law whi h might 
‘bé considered’ to a and” that he was not: onfined to. 
- the question referred. ~The only’ authority: cited for this: 
proposition is In re The Conimissioner of Income-tax v: 
as P. K:A:4M. . Chettyar Firm (1). The particular question: 
¢ sidéd in thatzcase. related to the validity. 
of an assessment under section 23 (4),. “its: being: there. 
held ‘that, . because the assessment: in “questi ey 
" eritirely arbitrary, it-was. illegal. We have r erred to. 
the record of that-case and it appears that the qtiestion’ 
there referred was: -“ W hether the Income-tax author-. 
ities acted legally in assessing the applicant under 
section 23 (4). Thisinvolves two questions, the first, 
being whether th® authorities ought’ to’ have. applied * 
section 23 (4), and the © second” being - whether the: 
assessment. made by the authorities under that section 
was in fact according to the: best of their judgment. 
The second question. was a fact referred and. it was open 
to: the: ‘Court to answer “it. The case is, therefore, no 
: authority. for Mr. Hay’s contention ‘that he is entitled to 
argué a question other than thatreferred; and he has 
put forward 1 no argument | in its. favour. The ‘language 






















€ 4 agy -(4929)7 ies 669. 
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of sub-sections, 2; 3 and 5 of 


RMISTON, J. 






; Sib section 5 j is 
ah joc pon : the . 





ae ath "reference Ste: 
-tax: Officer to the ee 










assessment is to bé 
legal and regular.” We 
question’ was illega 1, bec: 
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aS : referred : 
“was ‘Property 








"Commissioner 
fee Rs. : 85. 


dismissal, 
Statu tor: 


In s. 96B of the Gove: 
provisions of this Act-andi 
‘Service of the Crown -in-j 
‘read together with fete xi 
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Young v. Ad Z 


F irther. the: ‘section <prowidea = nape remedy - ae 
the alleged -wrong which was the basis of this: ee . b3 ‘ 





was fer i 
judgment. cI 
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maining issues 


i sucky enquiry was se essary. 
therefore dismissed. 


CUNLEYE, Le plain in this action, is. one 






© : Yada 4 in ‘Gounel Ans: damages 
a: The suit is. brought in oo 
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holds offiée: during: His. Majesty’ s pleasing 
in. any manner required by a proper autho 
his duty;, ‘but nO person ipt that; service may 
authority subordinate to that by ‘which*he: 
Secretary of State in. Council may (except: 
by rules to the contrary). feinstate’ any Pe 

has been dismissed, 3 iis 






rvice: who. 
















in a Savdeiar: Ss provitice "and | on. due ‘application. 


‘superior does not receive the redress. to whick y consider 


“4 ade ‘to that © 


SECRETS RY 
oF STATE 












oa FOR INDIA. 





‘COUNCIL. 


FE,. J. 






ay provide. ae 


himself entitled, he may, without prejudice to any other’ right ‘of. .* 


redress, complain: to the Governor of the province’ in: order to - 


. obtain justice and the Governor is- hereby directed to: examine: 
*such: complaint: arid require: such: action: to be taken thereomas may 
appear to. him to be just and equitable. . 

(2) The ‘Secretary of State in Council’ may make rules for 
regulating the classification of the civil services. in India, the 


methods of their recruitment, their conditions of “service. pay-. 


d conduct. Such rules may, 
such. matters, ‘as may be 


and allowances, -and discipline : 
to such extent. cand i in- Tesp 
prescribed, dele; 
General in Council. or ‘té ‘Towal governments, or. authorise: the 
Indian legislature or local legistatures to make laws) régi 
public services) . ...” 















Under this sub-section rules. ‘were’ iniad> regarding 





the civil services. of: India es the Secretary’ ‘of State. 


Rule 14 is in these terns: 
“ Without pr ejudice. tov ‘the provisions of the 












mental enqtiiry. “At suck arr€ ae defini 
shalf be framed in- respect Of ‘each offen 
accused, the evidence int = suppOTE ‘of it‘a 





the power: of making rules to: the’ ‘Governor: , 


ating ‘the ; 


ic Servants! a 


‘The Secretary of St 
namie. of ‘the Secre 
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Estoppel—Assigne 
by decree-holdé 






ac On: that belief in ‘giving credit for the-. 
the: decree: which. he’ attached; and ini 
releasing the other debtors who were. jointly. liable ‘under’ the decree in his 
favour from liability anders that decree, is. esto) rom denying that’ his’. 
judgment-debtor was still the: owsier‘of: the’ décree’ attached! . 

Where the Chairman.and. the M. nager of a Bank have.arranged between: 
themselves without actual” knowl ‘on.thé part of other officers of the Bank: 
the. assignment: of' a décree’ rman to: the Bank, the. Bank cannot. 
benefit of that: 2 assig ccepting liability. for. Knowledge’ 
irt: of the Chainma subsequent attachment of the- 





‘the time of. his. attithihent! nd 
amount recovered: by: execution of 





















Doctor and Kalyan valle - for the raspondeats: 
Heald, i In us No. 67 of 1922 us the Subdivisional 








Vou. VIL} itl. O25 


Town Bank ins OPERA- 
recover. thz 





HANMUGAM. 
Pit: 


iy Myo. ito te. Bank | “of ‘wich a was” 
i not a teal’ “tral saction, that it was not. 


the wee ie 





VoL. ua EBC SERIES. 














again denice the 1 





iS. -Cow0 
; c is THE TOWN 
decree it directed the: peta 
in respect of the two: | Papicow 
SW KV. 
ery "SHANMUGAM 


the order for costs mac 2 
: The lower Appellate. . 


“PHULAY, 


Pe HEALD, J. 


“was eappel fro 
execute fhe 


“the, leanne ‘Jadee held that the assigniheht was. vali : 
but that ‘because the Bank through Maung Myo*had. 
knowledge of the attachment, and took no: action to 
prevent or remove. it, it was estopped from _denying. 
the: Chettyar’s right: to execute the decree. ‘The appeal: 
" swas therefore: dismissed. with costs, A question’ of the 
correctness. cof the trial “Court's. order. for costs: was 

dum. of agseal bel the leagned. 



















the. provisi 
Court on groun at": defence of @ fobpel could thot : 
be founded “of facts - which: were .: ‘nat pleaded, that. 
notice to. Maung. Myo was not notice: to the Bank, that: 
the Bank’s failure. to obteott to ‘the attachment wail 
not estop it. from ‘suiri es 
Chettyar, that there 
Bank constituting | 
judgment. of thi 

of costs. 2 

_ Thex 
assignme! 













fact of Sain Myo's- 
é Bank and. an intention © 


[Vou VIII 
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intended to defeat the Chettyai the 
Aung Nyein, having no knowledge. c 
interest in it, then Aang Nyein 
inclined to regard the. intention of 
as having been defeated when ‘the. Che 

in attaching the decree, and for that reaso: 

no action in respect, of the attachment in spite “of his . ‘Weaub. 4. 
knowledge of it. The Bank would be in exactly the 

same position - aS. regards Maung - Myo’s Ss. debts. ‘as. it 

was before the: assignment, and: there is no. evidence 

that that- position was causing: it-any anxiety, ‘$0: that 2 

Aung Nyein, in so far as he represented the Bank, 

might well be ‘content with ‘that position until he 

and Maung Myo decided to file the suit. .No strong 
inference of want of knowledge on the part of. 

Aung Nyein seems:to me to’ arise from* the Bank’s 

failure ‘to: take action, and on the evidence I would 

hold that Aung Nyein had . deppwiedae of the 
‘dbtachment.. 


Strong reliance is placed by the Baik on the 
proviso in séction 229 of the Contract Act. that. the’ 
- ‘knowledge ‘Of the: agent must have been acquired. an : 
the. course ‘of the business ‘transacted by him for the. 
principal, anda large number of English authorities 
to that effect ‘have been cited, but it seems to- me. 
that - where” “the. Chairman and the Manager of-a 
‘Bank “have * atranged. between. themselves without 
actual ‘krowledge- on the part f other officers of: the 
Bank the assignment of a decree. by the Chairman. 
to the Bank, the Bank cannot claim the benefit: of- 
_ that assignment without accepting liability. fo,! 
knowledge on the part. of the ‘Chairman and Manager 
‘of a subsequent attachment=of the decree which - had 
been “assigned. In the ‘cas fa body. like a. Bank, 
which carries. on its bus ess. they its Chairman 

adhe ie : see sa 


“§. Vv. K Vv. 
: 'SHANMUGAN 
ake: . PILLAY, 
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sine which ordinarily had no knowledge 


other. than their knowledge, I find it difficult to 
understand. why their knowledge - ‘should ‘not be 
regarded sits knowledge. ‘I think that in sueh a 







sets of the Bank who carry on its business 
t it in its: transactions are more than mere 
agents, and that any information. vhich they receive 
relating to transactions catried out by them on 
behalf of the Bank must be regarded’ as information 
received by the Bank. I would therefore holds that 
the Bank had information of the attachment of the 
decree which had been assigned to it. . 
The question then arises as to’ the effect of 4 
Bank’s. having had that information.’ ‘The: ieadtea 





Judge who- dealt with the second appeal in this Court 





2g Bank was estopped from denying the 
Chettyar’s right to execute the decree and to take 
the proceeds of the execution, because it stood by 
and allowed the” Chettyar to act a8 he would not 
otherwise have acted. The Chettyar’s- agent said that 
he would not have attached the decree if he had 
known of the assignment, and that after he had 
recovered the money /he gave the debtors who were - 
jointly . liable with Maung Myo under the decree in 
his favour a document releasing them ‘from that 
liability. His statement that such a release was-given 
is corroborated by one of those debtors and there is 
nothing to show that@iis statement that it. was given 
as a result of his obtaining the sum of Rs. 2,700 
towards satisfaction of his decree is untrue. I 





would therefore accept the view that the Bank did’ 
by its omission to object to the attachment of the 


decree lead the Chettyar to believe that the decree 
was still the propertz of his jidgment-debtor 
Maung Myo at the time. of the. attachment and to 
act on that belief in giving credit. for the amount 
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recovered by execution of the decreé- a 
attached, and in releasing the other. debtors who 






ne liability under that decree. I woul 
hold that the Bank was estopped from d aying that 
Maung Myo was still owner of the decree attached 
at the time of the attachment. ¥ 

On this view of the case it is unnecessary to 
decide whether or not the owner of property attached 
who has knowledge of the attachment and who takes 
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no steps to establish his title under Rule 63 of Order 


21 of the Code of Civil Procedure, is still in law 
entitled to sue for relief on the strength of his title. 

The matter of costs remains. The Bench of this 
Court which dealt with the earlier.a appeal in this 
Court under the Letters Patent ordered that the 
costs of that appeal and of the. two earlier appeals 
should be borne by the respondents,.meaning appar- 
ently by the Chettyar. After the remand the trial Court 
ordered the Bank to pay the Chettyar’s costs in the 
suit and in its decree included the costs incurred by 
the Chettyar in:fhe second appeal and in the Letters 
Patent appeal in this Court. In its appeal in the 
District Court against that decree the Bank did not 
question the cerrectness of the order in the decree 
in respect’ of costs, and the order for costs was 
confirmed by the dismissal of the appeal. 

In the appeal which it brought in this Court 
against. the dismissal of its appeal in the District 
Court the Bank did say that.the lower Courts erred 
in allowing the Chettyar’s costs in the High Court, 
but the learned Judge did not deal with that ground 
of appeal presumably either because the matter was 
not argued before him or because he was of opinion 
that a matter which had not been made a ground of 
appeal in the lower Appellate Court could not be 
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t the lower 


0 ee pea to 






No. 56 ‘ot 1926 ‘the “Ghaktyak ‘would have to. pay. the- 
‘Bank’s costs (a) ‘in the appeal in the District ‘Court 
amounting to Rs. 162, (b) in second appea No. 589 
: of 1925 of this ae hperee to Rs, 19055, ° 







oe have fo pay. the Ghettyar’ s 


costs in the‘trial Court, amounting to Rs. 504-11-0: 
and in Sones SBpag No. 253 ‘of 1928 “ot ries ie! 





have to. pay the crea costs ‘a respect ” ‘of the: 
present appeal in this Court. ahote costs. will 
amount to Rs. 162. 5 fF by 
In the result therefore I wii 
-preserit appeal with --costs,’so tha’ e7 : 
have to pay to the Chettyar the difference Detwi 
the sum of Rs. 162 pis Rs. 162 plus Rs. 504-11-0, 
which is Rs. 828-11-0, and the sum of Rs. 162 sk 
Rs. 190-5-0, plus Rs. 189- 11-0, which- is. ‘Rse $42, th 
total amount payable by the Bank to the Chettyar 
for costs under the final decree ‘of this ‘Court in 
accordance with this jacemeit being Rs, 286-11- 0. 











“CHARI, jee concur. 
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-Mortgagée’s plantation, of iveas on. morts ised: Proper ty-~Mortgagee's claim to, 
compensation for improvements—Access: nn neither necessary nor made with 
mortgagor's consent— Transfer. of. Property Act (IV of 1882), s. 63: 

A mortgagee. in possession of the mortgaged garden land voluntarily: 

“planted. fruit. trees in 
Held he was not : 

‘redemption. by the “mortgagor.~ 

‘preservation of the* proper 

the mortgagor. ; 

Nagesha#®ai v. Nand: Lal 





tled to: -compensation for the value of: the trees on 
They. were not an accession. necessary for the 
they were. not Planted witht the consent of: 







All. 70, referred on 


Thein M aung for the appellant, 
psi for ae respongent - 


In ae “re pew oe the mortee claimed. 





: ty’ ‘in cite ‘There are two Bombay 
cases: Niji Rese bpa Nijappa Halagatti v. Chanba- 
sawa: (1) and Dnyanu. Laxuman Gaikwad v. Fakira (2); 
‘in, which it is held that a mortgagee is entitled to claim 
the value of- lasting improvements: if they are’ ‘reasoniable 
fines j, and in, the second. case: it was alsc held that'a 





* Letters. Patent, ‘Appeal. Nox: 2. of. 1929 from. the judgment of. the High 
Court at landalay i in Special Civil Second Appeal No. 25. of 1929. 
(4),’ (1918), 43 Bom, 69. & (2) (1921) 45 Bom. 130, 
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mortgagee should not be -allowed to improve the 


"property to such an extent as to deprive the mortgagor: 
‘in. effect of the right to redeem... The improvement 
_made in the: first case was the sinking of a well, and in 

- the second case the sinking of a well and erecting cattle 
‘sheds. As against these deci 


the Allahabad High 
Court favours the contrary: view: in Ragl wnandan Rai 
v. Raghunandan Pande (1);it is’ held that “the 
planting of trees. on the mortgaged. property by a 
mortgagee in possession isnot such an‘ improvement as 







entitles him to claim compensation from the mortgagor ”’;. 


and in. Nageshar Rai v. Nand Lal (2), where a 
mortgagee in possession had planted a mango. grove on 


‘part of the mortgaged property, it was held that the 
- mortgagor was entitled to the benefit of it without 
“paying any compensation, . ecause the grove was. an 
-accession not. capable of separate possession or 


enjoyment. In reply to this it isargued that in Upper 
Burma trees are..capable of separate enjoyment, vide 
Maung O v. Matiig San Ko (3). While.in.a very recent 
rulifig of the Privy Council Vallabhdas. laranji. v. The 
Development Officer (4) their Lordships of the Privy 
Council laid down that ‘the rule of English law that 
whatever is affixed to or built on the soil becomes a part 
of it as property of the owner has no “application i in: 
India,’ 


~CARR AND Das, JJ.—The point raisedit in t 


(; 









“8 Saetlion a mortgagee \in possession is: entitled to the 
value of the trees planted by him during the time. he: 


was in possession of the land. The respondent objects. 
to this point being argued now, because it was never 
raised by the appellant in any of the other Courts: and. 


n never taken by him 4 in > written statemeat. We think 


: ars 43 All, 638. “ (2) (1925) 48 All. 70. 
(3) (1892-96) U.B.R. 548. ~~ (4) (1929) 33 C.W.N. 785. 
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the tespondent’s contention is correct, and the appellant 


will not be allowed to raise a new point in a Letters 289 


Patent Appeal, whiéh has never been taken. by him in 
any of the lower Courts or.in the. appeal to the High 
Court, from which this Letters Patent Appeal is filed. 

fabe right to allowa party to raise a new 
1 appeals. But, as this point has. been 





argued before us, we might as well give our decision 


on it. 

The appellant’s case is that he planted certain fruit 
trees in the garden land during the time he was in 
Possession of the land as mortgagee, and he now claims 


that he is entitled to compensation for the value of the © 
trees planted by him before the mortgagor is allowed to | 
redeem the land. Wedo not think he is entitled to any | 


such compensation. He relies on the case of Duyanu 
Laxuman Gaikwad and another v. Fakira Walad 
Ebram Lohar (1), but we do not think that that case 
applies to the facts of the present cases We may refer 
here to a decision in Nageshar Rai v. Nand Lal#and 
others (2) which, in our opinion, correctly represents 
the law on. the subject. In that case the mortgagee, 
without the. consent of the mortgagor, had planted a 
mango. grove’ on part of the mortgaged property and 
claimed’ compensation. It was held in -that case that 


the -ggove | was an accession not capable: -of separate 


possession or enjoyment, and as it was not made for the 
preservation of the principal property from destruction, 


forfeiture or sale, nor with the consent of the*mortgagor, 


the mortgagor was entitled to the benefit of it without 
paying compensation.’ In the course of the judgment 
the following . observations: were made :—‘ The case, 
thereforé, falls under the latter portion of the second 
paragraph’ of section 63. Fruit trees are clearly not 





(1) (1921) 45 Bom. 1301. °°» (2) (1925) 48 All. 70. 
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€ ‘possession » apart f from the land on 





agree’ with the absstvations af the eared se Tass in this 
In the present case also it-is quite clear:that the 
fri lit trees are not.capable of separate enjoyment, and it 
4iso;clear that “the fruit trees were not poe atl 
ent of the mortgagor. - ; eo 
~The appeal i is. therefore dismissed. with costs. as : 
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: WATSON & SONS, LTD.* 
- 1930 : ere eae 

Taw e Hire-purchase agreement—Contract one. of bailment—Agrecment.to purchase. 

; cee only ancillary and incomplete—Hirer’s option to determine contract— 

. Seizure clause Hot a penalty within the meaning of s. 74, Contract’ Act 

tack I IX of 1873 









nd an incomplete: déicement to purchase: 
‘hinable- atthe wilk of the hirer. There:is no pw { 
for purchase until the hirer actually. exercises s bis optior: to. 
broperty BY. peeing in full. 
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-already paid for its hire, even snclndng a deposit, is ‘ie the’ game: ‘as: vane tra: 
“payment superimposed upon the normal terms.of a contract payable by way 
‘an agreed penalty or damages after the: cont ox has, been broken. . 
Cramer v. Giles (1883); r €abiis 
595 ; Wallis v. Smith, 23, Ch. D. 243 







VD 
“Watson. & 
Sons, LTD. 


P. B. Sé Ss the. phaintif 
Paget for rh defendants. . 








CUNLIFFE, J.—This case presents no difficulty on 
the facts. . The legal. position, however, — is. Ret. ante. 
straightforward. 

The nominal plainti® is a Mahomedan m 
name Abdul Quadeer.. -The substantive plaintiff is. 
his. elder brother, S: Be ‘Aziz, who. represents. him as 
his next friend.: 

‘The case arises: out of a dispute concérning the 
Hire-Purchase Agreement. of a motor lorry. The 
agreement is ery common form, It. contains’ a 
seizure clause: It also contains a clause by which: 
the hirer can- return the motor lorry at any. time 
provided it is in goed running order and. the instal- 
ments have been: ‘duly paid. There is a further 
Prova: ine the reement that the hirer, if seizure 
not be entitled to any allow- 
evious:. payments... 

A acquired. a. motor chassis*int the name: 
-of ae in- April, 1927: It was a “ Bean” chassis, 
ane the. E tO Bact mentioned: in the agreement was 

"Messrs. Watson,. the defendants, were the 
Natious ats were. made 
























ee 2 

342, 
pore bial feos 
“this purpose t 
arrangement with the defé 





an. he ne the ae 
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away and had a body put. on to ‘it. “The goraplete 
orty started work in May | 1927, and: went on _work- 
= up to the 19th of fu It was finally taken 
Watson & ‘by the defendants: under their. ‘seizure clause on 
Conte, 5 “the 22nd ‘of July, 1927. The ‘instalme Ss have riot 
ee “been paid up to date, & 
Aziz experienced wheel. trouble, “ott the lorry. 
There was trouble with the tyres, there was trouble 
with the bolt holes and the hubs of the wheels and 
slight | trouble with the wheel rims, - consisting of 
. He sues the: defendants for Rs. 2,988 as. 
’s for breach of contract in that ‘the lorry 
to him was from the beginning defective.. 
The ‘defendants’ case has" alway. been ae ane lorry 
was continuously over-loaded. ‘e 
‘The whole of the evidence in. this® case fadeees. 
mie to think that the defendants are right in their 
contention. I was not at all struck he demean- 
our of Aziz in the witness box. He app 
to be shifty and undependable. Nor was 
by his posing before the ‘defendantsa 
brother, receiving letters. in his name. 
him), and signing his brother’s name. 
letters.. To my mind, the very naturé of 
raises a preggmpnon of over- loading. 
































the rim, of a wheel should produce a 
wall of.a tyre, provided the main ‘1 
remains’ intact: but I can easily 
such ‘damage can’ be produced by o 
.too great ‘pressure “applied. froma 
“was experienced in the ‘engine 
‘chassis: © No. independent ° ‘survey was’ ever - 
show that the wheels of «the dorry W. fe unfit for 
ordinary: cartage and. haulage work, '°Aziz ‘is'a man 
-without any mechanical ‘knowledge. ~ Doubtless, he 
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can drive a lorry, as many other people in Rangoon 
can; but he has brought no evidence before me.to 
show that he has any teal {experience in the appro- 
priate weights for a lorry, or that any adequate 
supervision was conducted in relation to the cooly 
loading of his brick contract. He relied very strongly 
upon °a letter written - “by the representative of the 
“Bean” Motor Company in’ Calcutta, who visited 
Rangoon and made an examination at Messrs. Watson. 
The letter in question is Exbibit U. It affects me 
very little. In my view, that letter is merely an 
, attempt to justify his arn &.. cars: and does. not 
“proceed. from any exact knowledge of the mechanical 
possibilities or condition of the lorry in suit. The 
evidence of Messrs. Watson’s shows that the writer 
of the letter was a salesman and not a motor 
. engineer, agit 

I am bound. to say that I prefer the defendant 
evidence. It was certainly no’ more exact than the 
plaintiff's, but far more convincing. It appears that 
the lorry was being constantly brought to their 
workshops or place of business for overhaul. The 
same complaint and no- other: was: always being made 
and thé. same answer’ being given.: “You. are over- 
loading thé truck.’ One suspects that the. defendants 
are so often dn a similar position. "They sell a 
motor ‘vehicle to a member of the public who knows. 








nothing about. the. proper | management of such a: 


thing and.in, a very. short time, through misuse, the 


car is in a da aged condition. It was impossible 
to’ disregard thé attitude of the: defendant  firm’s: 





witnesses, “who throughout” pressed no, surprise at 
the plaintiff's. evidence, . ‘Indeed after ‘the lorry” had. 
been taken~ back, they quietly” tepaited it and. sold it. 
again to an- up- -country | contra or - ‘who _expetienced 
‘no trouble with it at: all.” een wee tae 
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have heen taken by: the 


For the plaimtitl be 

placed upon the ease: “of Maung & i 
House. Cox; Ltd. (4)... ‘Phat. is: a. 
J's. Maung Ba Oh’s casé-was also i 
Purchase Agreement. for a motor ‘truck, “The | ase 
of the agreement were more. or- less: simi 
terms of the agreement before. meé 
course. of his chen cc learned: tis 











to: ese “aot a5 at he: Sirbice aad ieee 
into the heart of the: matter and fa: ascertain 
Tasgene and. 








sate the  peboeeent” is in 
Oe of the aries in drag 


17 (929) 7 Rap. 434: 
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_ ing Company v. Elahi Kho, proceeded. to ei the 
provisions of section 74 of the Contract Acct into 
force in favour of the plaintiff. He held that the 
seizure clause in the agreement ‘was a penalty 
within the meaning of that section. He used these 
words :—‘‘The penalty provided in case of ‘default 





by the. purchaser is clearly in the highest degree 


inequitable. In my opinion, the provisions of clause 
3 amount to a. stipulation by way of penalty that 
thé Courts can. and -ought to relieve. against under 
* the provisions of section 74 of the Contract Act.” 

I think the learned Judge is -under.a misapprehen- 
sion as to the legal nature of true Hire-Purchase Agree- 
ments. The object of partiés to such agreements is not 
necessarily to enter into a contract of sale, but to 
' enter into a contract of bailment,—the old contrat 
of hire bailment, known to Roman law.as the locatio: 


conductio rei. Underlying the bailment, and ancillary 


to it, is an incomplete agreement to purchase. It is: 
incomplete because at any time the Bailee may 


return the chattel. to. the Bailor, and, provided the. 
hire has been properly “furnished, and the chattel is- 


in a reasonable condition, may terminate the contract. 
and divest himself of any further responsibility. 
The general law on this subject was ‘exhaustively 


discussed in the leading case of Helby v. Maithews: 


(2), a tinanimovis “decision of the House of Lords. 
dealing with the Hire-Purchase of a plane. ‘Lord 
‘Herschel. in. “delivering judgment said :+~-“‘ Brewster 
(the hirer). ‘was to obtain possession of the. piano- 
and to be entitled to its use so long’as he paid the 
‘plaintiff the stipulated sum of ten shillings and six. 


‘pence monthly and he was bound to*make these: 


aeons paemenks sO oe -as he. reas bee Uo 





(2) 11895) ear, : 
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of the “piane.’ If hé continued to make them’ at the — 


appointed times: for a period. of three years, the piano 
was to: ‘become his property, but he might at any 
time: return it and upon doing so “would no longer 
be liable: to make any further payment beyond the 
monthly sum then due,” 

Lord MacNaghton concurred.. Inter alia. he said:— 
“The contract as it seems to me. on the part of the 
dealer was. a contract of hiring coupled: with a 
conditional contract’ of undertaking to sell. On the 
part of the customer, it was .a contract of hiring © 
only until the time came for making the last pay- 
ment. It may be that atthe inception of. the trans- - 
action both -parties expected “that the ‘agreement 
would run its full course and that the piano would 
change hands in the end. But an _ expectation, 
however. confident and however well-founded, does 
not amount to an agreement and even an agreement 
between two parties operative only during the 
pleasure of one is no agreement on his part at law.” 

So, too, Lord Watson, who remarked :—“ These 
stipulations (referring to the terms of the hire-pur- 
chase contr act) in my opinion constitute neither more 


nor. less than a contract of hiring terminable at the . 


will of the hirer, coupled with this condition in his 
favour that if he shall elect to retain it until he has 
made 36 monthly payments as_ they fall due, the 


piano is then to become his property, The. only 


obligation which is laid upon him. is to pay the 
Stipulated monthly hire so long as he chooses to 
keep the piano. In other words, he is at liberty to 


determine the\ contract in the usual way by return- 


ing the thing hired to.its owner. He.is under no 


obligation, to, purchase. or to pay a price for it. 
‘There. is no purchase and no agreement for purchase 
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until the hirer actually exercises the option given 
to him.” 

Noting, incideiitally, that the Singer Manufactur- 
ing Company's case was afterwards .over-ruled, in 
terms, by the case of Ma Gyi v: Po Shwe (1), I 
have “now to consider whether I can follow the 
Jearned Judge in holding’ that ze seizute clause in 
a Hire-Purchase Agreement is a ‘ stipulation by way 
of a penalty’ within the meanirig of section 74 of 
the Indian Contract Act. The material portion of 
section 74 runs as follows :— 


“When a contract has been broken, if a sum is named in the 
-contract as. the amount to be paid in case of such breach, or if 
the contract contains any other stipulation by way of penalty, the 
‘party complaining of the breach is entitled, whether or not actual 
damage or loss is proved to have been caused thereby, to receive 
from the party who has broken the contract reasonable compen- 
sation not exceeding the amount so named or, as the case may 
‘be, the penalty stipulated for ” 

I am strongly of the opinion that a seizure ce 
in a Hire-Purchase Agreement, however severe 4s 
terms, is not a stipulation amounting to a penalty 
within the. meaning of this section. None. of the 
-official illustrations to the section in the least 
resemble a seizure clause and every illustration and 
every decided case which has been held to involve 

‘a penalty or a stipulation by way of penalty (apart 
from the Singer Manufacturing Company's case and 
Brown J.’s decision) have this common. factor, 
that the agreed compensation. consists of some 
specified extraneous payment, either in money or in 
kind, to be furnished ‘by. ‘the party résponsible for 
the breach.. The same: factor, of course, applies to 
‘liquidated damages. SS rely the retaking of a chattel 
cand the retention of monies vatready paid for its hire, 


“x 








AM) (1914) 7 L,B.R, 298. 
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« penalty” “is nowhere defined” in he Ce 
yet, the very wording of the séctior 
‘separate payment and. ‘nothiag else.: 
gmat a loss to understand what. the words — 
exceeding the amount so named, “Or, as the case. 
may be, the penalty stipulated for,” 

mean. fig BAPE eee 


It is further to beet pitas 









into force in the year 1899, “Te is the: 
learned: Editors of the fifth edition. of the Text "Book 
to the Act that the amended section “Boldly cuts. 
the most. troublesome knot st EF nm 
doctrine of damages.” ‘Whether it do or not, andi 
the ‘number of conflicting “ decisions ‘endeavouring to- 
interpret the ‘méaning of ‘the section make the asser-. 
° tion exttethely. coubtint, it was obviously intended to. 
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differentiating | eiarek “the: two... forms. of agreed 
damage, In his- judgment the ‘Master ‘of the Rolls 
dealt entirely with stipulated money ayments to be 





made after the breach thas taken place. | I see no 


reason therefore why the term ‘ ‘penalty ” should be 
extended to mean anything else. * 
Returning to the English Law as to ‘Hire- Pur- 
chase Agreements, there are two decisions, Cramer v, 
Giles (1) and Sterne v. Beck (2), which appear” to lay 
down that equity will never relieve against a seizure 
clause where Hire-Purchase is concerned. As these 
“two reports are not available to me, I am-unable to 
set out the “ratio decidendi” of the two cases. I 
suspect however that it is based upon some such 
reason as Jessel, M.R., advanced in Wallis v. Smith 
(supra). ‘It is-of the utmost importance,” he said, 
“in contracts between adults—persons not under 
disability and at arms length—that the Courts should 
maintain the performance of the contract according 
to the intention of the parties and not overrule any 
clearly expressed intention on the ground that Judges 
know the business of the people a tha: aa they 
do themselves.” ee 
For these reasons, there will be fi eat fos the 
defendants on the dain and on the set-off for 
Rs. 624 ; and costs in their favour on the ad valorem 
scale for, the’ first day-and at the rate of seven gold 
mohurs for the rest of. the hearing. 





(i) (1883) 1 Cab. and El..151. 
(2) 1 Deg. and S.M. 595. 
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® eles s: 28:6f the: Butea Village Act bas no applic 
. ~ section. applies only. to the entertainment of, a em 





o otherwise than on eontiplaint.. 
~The fact that the District Magistrate i is also the Deputy Cominissighee and has — 
teceived: information i in his latter capacity as to the commission of an. offence by, a 
“Headmaiy, does not prevent him from taking cognizance of - the offence: ander s. 

~ 190-(1}40) of the: Criminal Procedure Code. . é 


Sundarasan Vv. Ror Reakebi 43 Mad, , 708—referred t 
““Lakhi Narayan v. ite 









Con | 
Paul for the respondent. 


Garr; J.:—-On two different days in F ebruary au 
March. fast: unauthorized horse races ow aa at a 














Magistrate for trial: | The presen 
ie the ‘persons thus brosecutel, ase in: be 





~ SKING- 
_ EMREeoR 


eal 
bet «Nea Po Wit 


CARR, J. 









‘under secHoti 28 the oe Village Act. “The. 
‘Sessions Judge held that 3 procedure -adopted by 
‘the, Deputy Commissioner. and District* Magistrate. 
was incorrect, and’ ‘that: the: proper course: would ‘have 
“been for the Deputy Commissioner to sanction the 
2 ‘prosecution of the Headman. The. Local Government 
now appeals against _ these orders of acquittal. 

In the circumstances above described I should be 
anahined to hold. that, if section 28 of the. Village Act 
‘were applicable in the present case, the procedure 
‘adopted by the Deputy Commissioner in his dual 
‘capacity as Deputy Commissioner and District Magis- 
trate was a. suffitient compliance with the requig on 








No. complaint auninet a  Hiedadan or, -member of a Village 
Committee or rural. Policeman of any act: or omission punishable 
under this Act. shall be. entertained by any. Court unless the proses 

-cution is instituted by: order of; “or. und ro au the: 






SES Commissioner... 





The terms af ‘this: ection enitist be strictly cons 
strued, and-on: such a construction it is clear that 
the section applies. only to the. entertainment of A 
complaint and does. not. impose any. restriction upon 
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the. “prosecution of a Headman if the prosecution is- 
eae otherwise than on ent It does not, 


Nea Po Win,. 4 


7 Carr, J. a, ee a 


“dent on. the ond giv by iim 





riminal proceedings under section 190 (1): 


Lakhi Narayan. Ghose. v. Enipe 


clearly, went beyond the’ 





For the. gespondent it has been urged: firstly,. 
that on. the evidence the ‘conviction of the respondent. 
-wasnot justified’: and, secondly, that: the District. 
Magistrate has no power under. section. 190 (1) (c) 
‘of the Criminal Procedure Code to take cognizance 
of an offence on information received by. him in a 
different official capacity. a 

In support of this second proposition I ‘have been 
referred to the case of Lakhi Narayan: Ghose Me 
Emperor (1). In that case it was held by oné:Judge of 
the Calcutta High Court that a Magistrate who has. 
received information in another public capacity cannot 
act on it ins his: capacity. of a Magistrate ..and: initiate 





Criminal Procedure Code.’ The learned Judge’ c 
to this finding following the case of Thakur Pershad 
Singh and others v. The Emperor (2), in which he 
himself and,antther learned Judge had come to a 
similar decision. It may be noted that-in this latter 
case the Judges said that by his: action in that parti- 
cular case the Magistrate was practically making him- 


self a judge in his. own case, the .case,.of 
the: other 










Judge, Mr. Justice Carnduff,’ was. not 
accept this decision. He points goat that. the decision 


x srms of the Criminal 








(1) (1910) 37 Cal. 22%. 2) (1906) 10 C.W.N. 775 
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_Procedure Code itself. This view has also Hien taken ¢ 


‘by the Madras High: Court in the case of Sundara- 
san vy. King-Emperor (1), ; fs 

* I agree with the view taken by the jearieegpides 
in this last case that the eff f the’ earlier Calcutta 








‘decision’ would . “be to: add +t the terms of section | 





190 of thegCriminal Procedure Code abode which 
‘cannot be found therein.. 


In my view, the District “Magistrate had jutisdic-_ 


tion to take cognizance of, the offences disclosed in 
the present. cases. 

As regards the facts, it is “true ‘that the Sessions 
Judge has not come to any definite finding as to 


whether .it was or was not proved that the respon- 


dent committed the offences of which he had been’ 
convicted. The case should now, I think, go back 
to the Sessions Judge in order that he may decide 
the appeals on the facts. 

_I ailow these appeals, set aside the orders of 
acquittal passed in favour of | thé respondent, Nga Po 
Win, and remand the appeals of the respondent to 
ips Sedtions Court for determination on their merits. 


“(Ly (1919 ),43 Mad. 709, 
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m5 Code (dct V-0f 1908), OvE, fr: 8— fe 
_ libel —M easure of damages. 


at the time of the ‘publication of an alleged’ libe i 

sfannot sue after incorporation. for the i injury ERS 
before. it was incorporated, ; 

- London Assocation v. Greenlands, Ltd. (1916), 2 re c. 1SSrefer: 


. Order-4, rule & of the Civil ‘Reocedars Code. : 

. Jenkins. v. John Bull, Ltd., The Times, ‘April 20 

* Ahmedbhoy v. Balkrishna, 19 Bom. 391: 
“Mad. ‘424; -Geereeballa v.C Chu nie Kurt, t1.Ca 
G obind, 9 Cal, 604—disting ; ‘ 
hen defamatory statements are: false, the law: imputes malice. Where a. 
1 is little more than technical and has not damaged the plaintiff's ‘reputation, 
‘nominal damages and costs would otdinaifly. be awarded, , 




















Leach for the. acs eter 


yy Deuitaled European Cor 


n Burma, 
eee: a branch. of the * Anger 


Domiciled 











Vor. VII}. RANGOON SHEE = 
Appellant visited Burma in jae 1927 “and” 
endeavoured to persuade the members ¢ 
tion” then .in the™ coi of _ forma to. join the 
All-India “ Associ t failed: Some hostile ~ 
corespondence en ress on both sides and 
on the 18th. June uit out of which’ this 
appeal arose, was’ file e “Federation” in. the 
name of its: Presi y-the= respondent in 1 his 
persorial capacity | 3 
for. two all 
letter of. the ee: 
suggestion -of. “the: ‘appellant that the « Fedenition:” 
enrolled children as members and that men were in 
a minority among: the members| was libellous, and 
that the suggestion © that there were present at the 
meeting of the. Provincial Committee of the ‘‘ Federa-. 
tion: * (attended by the appellant) about ‘six ladies, 
two or three of whom had babies on their laps, eu 
about 20 young girls and boys was also libellous. ° 
‘Appellant. contended . ‘that the Federation as” @ 
registered. socie ae 







































n D uisised under the Societies 
pear Act on the 8th June 1927) and which if 
it was libellous at all, libelled: not the registered 
society, but another person or persons, that the second 
respondent. had.no. cause of action because no libel 
against him was: alleged. Appellant pleaded fair com- 
ment and criticism: on a matter. of public and 
communal interest. 

The learned frial judge gave a eiiee for Rs. 1 000 
as-damages in favogr of each of the respondents, 
with costs amount o Rs. 981. Appellant appealed, 
Heald, J. (with Mya Bu, J.) who heard. the appeal, 
after setting out the: facts of: the case in detail - dealt 
with the questions: of law as reported. below. 








é “Federa-. “LievT-Cot.! 
Git 
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libelled is to. sue personally. - 
_one ‘member of such an association cannot. be allowed 
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Heitp i —Appellant’ s learned earocate says.that an 
unincorporated. association, such as the “ Federation.” 
admittedly was at the. time when the alleged libels 
were. ‘published, cannot -b belled as an association, 
since it is not a legal » and. that the remedy 
of the members of such an“association, if they are 
He alleges further that 
















ie on: behalf of the other members, and that the 
‘poration of the association after the © publication 





inc 


‘of the libels does. not ‘enable the President of the 


incorporated association to sue on behalf of the _ 
association or of the other members of the association. : 


No direct authority. . for the first of these propo- 


sitions has been cited, but it was suggested on. high 
~authority in the case ar the London Association for the 
Protection of Trade v. Greenlands, Ltd. (1) that an 
unincorporated association as such cannot be guilty 
‘of libel - because 
publish nor authorise’ the publication of a libel,” and 


“as‘an entity. it ‘could neither 


it would seem to follow that as an entity it could 
not suffer damage tby reason of a libel. I would 
therefore hold that the “ Federation” as an unincor- 
porated association, which it was at the time of the 
publication of the alleged libels, could not Santer 


damage and therefore could not sue. 


a: - The question whether the Federation’s subsequent 
incorporation makes any.difference to its right to sue, 
that is in effect whether an incorporated - association, 


‘as such, can sue for an injury done to its. members 


before it was incorporated, seems to me to admit_of 


‘only one answer, namely that in. “such | circumstances 


the. incorporated body. as such” yates sue, 





Gi) (1916) 2 A.C, 15. 
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It seems to me to follow the only: action which - 


can be taken in respect of a libel on an unincorpo- 
rated association’ is a suit brought either by the 
individual members or on behalf of the . individual 
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members. No question arises in “this | case of an FEDERATION. 


action brought by individual members and strictly 
speaking no question of an action brought by ‘one 


‘member on behalf of other members arises, since the 
suit does. not purport to ‘be a suit brought under the 


provisions of rule 8 of Order 1 and the. permis 
of the court which is necessary under that rule was 
not in fact sought in this suit. We have however 
_been asked to consider the question whether or not 
the second respondent could be allowed to sue on 
behalf of those members of the Federation who were 
. members of the unincorporated association at the time 
"of the publication of the alleged | libels. Appellant 


relies on the dictum of Fletcher Moulton, L, J. in the 
case of Jenkins and others v. .John Bull, Lid. and 


others (1), where the learned Judge said “to my mind 
no representative action can lie where the sole relief 
sought is damages, because they have to be proved 
separately in the case of each plaintiff.” Respondents 
on the otherzhand rely on the wording of Order 1, 
rule 8 which says that “where there are numerous 
persons having the same interest in one suit one or 
more of such persons may with the permission of 
the court sue in such suit on behalf of or for the 
benefit of all persons so interested.” 

The wording of this rule, if it applies .to fie. case, 
taises the question ‘whether: or not all the persons 
‘who,were members of the unincorporated “Federation” 
at the time of the publication of the alleged libels have 
“the same interest.” in. the suit. No Indian case where 
the suit has been. based on libel has been cited before 


peat) The Times, April 20, 191 0. 





HEALD, J. 










PORTS. [Vor. VIIF 


There.are cases: 
where one 





ats for a declaration of their: 
; Chidambaranatha v. Nallasiva: (4). wh 

a mutt was allowed to: sue on hit 
behalf of other disciples for a de 
alienations of property “in which: as such d 
had the same interest were invalid, but we know of no 
case in ebetiaal one of a number of “Peron: who are 








Ee the: same interest” are used the “Engl Rule 9 of 
Order 16 to which our rule 8 of Order 1 corresponds, 
and i in the absence of its material difference in the 











contrary in India, T am satisfied that t 
the.-.view.taken in Jenkins v. John: 
‘that the second respondent was niet t 
on behalf of the incorporated * ‘Feder 

did, or on behalf of those members of 
ted” “Rederation” who ‘were membe ime hes 
the e alleged libels were published. a . 
; On. these badines, it is” “unne 
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_ FEDERATION, 


—— 


volved:a Le lib HEALD, J. 


ally, as well asa. libel ‘on eC it 
maranen of the ‘ ' Federation ” 








the ‘Chairs of the “p éderation” and so possi 
likely to be affected by a libel on the “Federation y "than 
an ordinary member. a 

_Appellant’s: learned Advocate says that he does not 
dispute the evidence that at the meeting of the 


Provincial Committee which appellant attended 
there were present in addition to the malé members. 


of the committee only two ladies, who were. members. 
‘of the committee and only one child and. two young: 
people, . that is to. say, Be admits that appellant’s: 
statement that there were “ about six ladies, two or 
three with. babies | in--their laps, about ten girls from 
five. to’ fifteen years of age and about ten boys of 
similar ages”. was’ false, but he denies that the: 
falsehood.-was malicious. ‘In matters of libel the: daw 
impttes *malice. from falsehood, and we have no: 
difficulty in: finding that. in so far as the statements. 
were’ false. they, were malicious. 

What. we have. therefor® is that appellant said. 
falsely that the “Bederation " had its membership: 
ad preponderance of wothe id children ‘and: sug- 
gested that for thai tor eas ait Ze ‘be extremely 







to be: ele to ts judgment, said thal he: also ea 
falsely that. about six, ladies, two. Or three. with babies. 
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in “their: ‘Eee ‘and’ about ten ‘girls and ten boys 
attended a meeting ‘of -its ‘Committee. 

_- 1 see no reason | to doubt - that. ‘those statements 
constituted ef On: ; ons who were 





- capacity as a member of the Federation and 


“Chairman of its Committee. 


What remains is for us to assess the: ‘dantiges which ' 
should be awarded to the second respondent « as by reason 
of the libel on him as a member of the Federation and 
Chairman of its Committee. 

The libels were in my opinion not serious. I doubt 
if the second respondent’s reputation, which. is admit- 
tedly high and well established in- Rangoon, could 
possibly in the opinion of right- thinking mén suffer any 
material damage because it was said of a representative 
association such as the “Federation” of which he was 
Chairman that it had a preponderance of women and 
children among its mémbers or that a number of women: 
and children attended a meeting of its Committee. 


Such libel as there was consists in: the: factgthat 





appellant's opinion that the Federation was. not fit to’ be 
“entrusted with the judgment and decision in matters of 


vital importance to the Anglo-Indian: and: Domiciled 


_ European Community,was supported by a: false statement 


of facts and was therefore not fair comment, “The libels 
apgre little more than technical, and “ir my opinion 
“nominal ”,’as distinct from “ contemptuous ” damages, 





coupled with: an award of costs, will suffice'to indicate 


that in. our. view: there was in fact a libel, that the 


- imputations made therein were false, and that the second 
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respondent has cleared his character of any cloud that ea 
may have been cast,on it by the libels. __Ligur-Con, 
I would therefore set aside the judgment anddecree ~v,. 
of the learned’ judge on the Original Side of this Court .,; 235 
FEDERATION. 


and would dismiss the suit without order for costs so F#DERA 
far as the first respondent is: concerned and 1 .would BRAID i 
award to the second respondent nominal damages of ten ~ ; 
rupees with costs.on that amount together with the 
special advocate’s fee-of Rs 680 in the trial Court. 

I would direct respondents to bear appellant’s cost 
in the appeal, advocate’s fee to be 20 gold mobi ; 


Mya Bu, J—I concur, 





APPELLATE CIVIL. 


Before Mr. Justice Hzald.and Mr. Justice Otier. ‘eso 
U THA DAUNG AND ANOTHER . Jon 
vw. 
MA CHO*, 


Registration Act (XVI of 1968" ) S.17 (1) & (2), 49.—Discharge of a debt 
and extinguishment of a mortgage, distinction between—Document giving 
credit for portion of mortgage sum—mortgage interest left unaffected— 
Document whether lait iid registrable—@jieissibility of document in. 
evidence.. z 

There is a clear distinction between the discharge of a debt and the 
extinguishment of 4 mortgage, though one may be the result of the other. 
Where # document executed by the mortgagee’s heir purported to give credit 
to the mortgagor for a portion of the principal sum and interest in consideration 
of his. paying all expenses in connection the litigation as to the deceased mort-" 
gagee’s estate but the transaction did not affect the mortgage interest, held that 
whilst the document.was not a receipt within the meaning of Clause of (xi) sub-- 

- secticn 2 of section 17 of the Registration Act, it did not fall within either clause 

(6) or clause (c) of sub-section (1) of that section, and so did not require. regis- 

tration and was:admissible in evidence, 

Futteh Chand. Lechember, 14-Moo. 1. A,.129; Tinie Ali v. Basamal, 

9 All. 108; Neelamani v. Sukaduvy, 43 Mad. 803 —referred to. 

a 
* Civil First Appeal No.°131: of. 1929 from the judgment of the District 

Court of Pegu in Civil Regular Suit No. 20 of 1928. . : 








en VEEL 


3g Cal: 613 
Bom. 123— 


the™ ‘éspotidant ‘shed the 
ated. the 22nd March 









dated. the 4th January 1928. Me 
: sold | to: ‘her his interest in the estate of Ba. 
The status of the respondent is denied by the a pels. 
“Jants and it is also said that the conveyance, to-her by 
Maung Po Tha Nyun of his interest in. the deceased’s 
estate was made subject to and with not 
ment between Maung Po Tha Nyunan 
This latter agreement is Ex. 1 dated the 6th Septe nber - 
1927, and by it Maung. Po Tha Nyun agreed: to ‘waive 
“after the litigation is over the sum of Rs. 3,000 by way of 
principal and all the'interest thereon then owing by. the , 
"first appellant to the deceased Ko Ba T 
tion of the first appellant paying all e 
-ction with proceedings by Maung Po 
“the recovery ‘of the estate of hisbrother } i 











apiattatiba. The point was. dealt 5 wi 
: point: and the learned ‘Additional Di 








: preliminary 


Vou, VIF]. =" 


The sole‘ quest 
decision as to the. an 
correct. By sectioi 
Indian Regia 


of Be 3 » of. immo ; 
operate to. limit or © extinguish, whether in present 0 or in 
future, any tight; title or interest, whether vested. or 
contingent, of the value of R ‘and upwards to or 
in immoveable. property. . By clatise (c) of this stb-sec-_ 
‘tion, non- -testamentary instruments which acknowledge’ 
the receipt or payment-of any consideration on-account 
-of the limitation or extinction of any such right, title and’ 
interest [ as is mentioned in clause-(b), require registra~ 
tion. | By sub- section (2), clause (xi) of that section, it 
is provided that” the aboye clauses of sub- section (1) 
- Shall not apply to any endorsement on a mortgage deed 
. acknowledging the payment of the whole or any part 
of the mortgage money, and any other receipt for the 
payment of money due under a mortgage when ‘the 
receipt doés not purport te wextinguish the mortgage. _ 
It is necessary, therefore, to consider whether Ex, 
1 must be. held within the. b for Te- -mentioned 
provisions or any. of them. - See ; 
It is to. be observed that the. destertal words in 
Ex. 1 do not ‘expressly © ‘limit or .extinguish any. 
interest in the’ subject .of the mortgage. There is no 
stipulation for the — ‘return for alteration .of the 
mortgage bond. The “matter for our consideration [so 
far as clause (0) 4is:.co cerned ] must be whether in 
review. must ‘bé. held to 
, extinguish any ‘such interest. 
‘We would” clause xi of sub-section (2) 
came into esult | of the ‘Registration | 
Act of 1886 and this: fact must. ‘therefore not’ be. lost 
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sight of in  Sonsidetiag. cases which, were nbadonaly 
decided. -There have. _been a number of decisions. 
in various ‘Courts in. India upo question and it. 
© some of them. 

In Basawa. and Gurbasawa v. Kalkapa and others 
(1), it was held that a document called a receipt, but 
intended to be used to prove the release of ‘a~ claim 
secured by a mortgage, ee eree registration under 
section 49 of. the . Act 1874 as it affected 
he exact words of the 
document do not appear in the report, but it would 
seem that it is likely that the mortgage atte was. 
not expressly released. = 

In Imdad Husain and others v. Tisnaiet Busan 
(2), it was held. that the payment of money by 
a mortgagor to a mortgagee in satisfaction of a. 
mortgage debt is a payment of consideration om 
account of the extinction of the mortgagee’s right. 
within the meaning of clause (c) of the section and 
that a receipt for such a payment required registration, 
Mahmood, J., in the course of the judgment of the 
Court, said at -p.339: ‘The holder of a simple 
mortgage deed possesses rights which jurisprudence. 
recognises as one of the various species of Jura in 
re aliena, or.estates carved out of the full ownership. 
of property ; such rights subsist in that property so-. 
long as the mortgage debt remains unpaid, and om 
payment of such debt .by the mortgagor, and 
acceptance .of such payment by the mortgagee, the: 
rights are extinguished.’ = 

In Jiwan Ali Beg v. Basa Mal and others (3), it. was 
held that the strictest construction should be placed: 
on the prohibitory sections of the Registration Act. 
It was decided, however, that-#an instrument 

















(1) (1878) 2 Bom. 489. (2) (1884) 6 All. 336. (3) (1886) 9 All. 108, 
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to come within 
itself purport... 
extinguish. ~ Somt 


section 17 (c) “it” must. bee 0 
acknowledgment . of the receip “ 
consideration _ on account of the li 









In that case, 
“were. in. -the: 
Zist December _ -1g8T 





juc Snent of “the ‘Coult ‘said at page 115: “Is every 
entry .to- be. considered an instrument within the 
meaning -of- section - 17 and of no value as evidence 
without registration, although the mortgagee made. 
: ; himself: as memoranda?” And it was held’ 
that such endorseménts will not be objected to as 
not ‘having been _régistered. We would point out that 
it was in consequence of. the decision in that case 
of subsection (2) of “section 17 
161 Hing Act to which we have 









_- In Ramapa. - Umanna (1), i was held. Het a 
receipt: intended ‘to. show. that: the interest of the 
plaintiff - in: the ‘mortgage had. been extinguished 
required. registration... In that case, the receipt of 
the: plaintiff for Rs. 250. on account of the mortgage 
debt. was tendered. in evidence by the — defendant. to 
ae: that. the ‘interest. of his .co- mortgagee (the 
tiff). had been extinguished. The: Court, following 
Hoe Wa Kelkapa. and. ee wy to. -which “we: 






















‘ease in the Allahabad -Court and- the x 


due upon a mofigage in. the terms i 
‘returned. No. money remains dué: te 


Bobaril ‘ana others (4), it was held t 
by-a mortgagee. in terms only di 
debt, it does not fall under sec 
: Registrate Act.” 2 


[VoL. VUI 


(1), - it 
review 


se of a specified oorHoA of the mort 
s endorsed.” It was-held by a Be 

endorsement did not require regis 0 

to say that this. decision followed 


fully considered. 

In Piari Lal and others v. Makhan and others : 3) 

a Bench of that Court held that a receipt for money 
‘hi : rep 


a sub- section 2-of the. section and. 


‘require registration as the words ‘ “No money remains. 


due” did not purport to extinguish the mortgage. 
In this case again the matter does not seem to have 
been fully discussed, but a number of previous 


-authorities in the Allahabad Court appear to have 


been considered and followed. ' | 
“2 in Neelamani Patnaik Mussad 









Suhaduow 






° 
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- | 1930 


of November 1911. ge is 
payment from you of ‘Rs he uae 


principal and interes 


26th of July 1908: 
balance, of interest. 
said: document.” _ It is to be: ved. that: these .. 
words bear some resemblance to those in the present — 
case. It is true that the latter words appear to 
constitute an agreement in futuro, but the concluding 
words in the Madras case “Nothing remains due 
under the said document”’ appear to us to be strong, 
On* page 806 of the report, Krishnan, J., who delivered. 
the judgment. of the Bench, said: ‘‘ We find it to 
be merely a receipt for money actually paid which ~ 
was taken in full discharge of the mortgage. debt, the 
*~payment.of the balance of interest due being excluded. 
There is nothing in the document to show that the 
mortgage interest was expressly extinguished by 
qt; it is only a discharge of the mortgage debt. We 
think there isa clear distinction betwéen a discharge 
of a debt and. the extinguishment of a mortgage interest, 
though ‘one me He result of the other. Where. 
ece! s only discharges the debt, it cannot 
Be brought nder section’ 17 (b) of the Registration 
Act.” A. previous case where an agreement. to 
cancel and return a mortgage deed is distinguished, 
cand the effect of the judgment in this case appears to us 
to be that the document was not in law a proposal : 
to. extinguish..the mortgage interest. It is to be. 
observed that this case was not decided upon. ‘the 
ground that the document fell within the. exception: 
in sub-section 2, clause xi. 

One. -futther case may be mentioned, Jwala 
Prasad_and another v.. Mohan Lal and..¢ Hiss (1). 

: (1) (1926) 48 “All. 705. Ey 


ue™ under ‘the ‘ 


















say Rha he has. returned — 
horisrae must be. ‘taken to’ 
It, will be seen, therefore, 







ee we have pace inakeaea, t 
-eg. that the mortgage | deed should be 





‘endorsement of any kind, and’ ‘the mortgage interest is 
not referred to. If, however, the document had been a 
‘mere bare receipt, no registration would of course be 
ieee for it would fall within clause xi _of sub- 







hold that this is so. The money - We 
much later and the document itsel 
‘of a receipt. We agree, however, 
ee Bench in the Neelaman 
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It is perfectly. thie that the. oe “1930 
‘must be to show that re UO THA 

’ DAUNG, | 
a CHO. 


OTTER, J, 





the Act must be ened: strict y [see F utteh Chand 
Sahoo v. Leelumber Singh Doss and others (1)]; yet in: 
view of the considerations ‘we have referred. to and. 
especially becausé. the: mortgage interest could not 
possibly be held to be affected until the services were 
in fact rendered and as there are no words providing 
that the document was intended to affect such interest, 

we have come to the conclusion that Ex. 1, while nota : 
receipt within ‘clause {xi) of sub- section (2) of the 
section, does not fall within either clause (b) or clause 
(c) ‘of. ‘sub- section (1) of the section...g£he document 
‘therefore. was admissible in evidence. ae 


This appeal must be allowed with costs’ and the 
case remitted to the lower Court for hearing upon the: 
three goldgmohurs and’ the 
13) of: the ‘Court Fees Act: 











merits.. 














does ok either purport ofperate to ent or 
sh the mortgage on which respondent sued, and 
therefore it was not compulsorily registrable and ‘was 
admissible in Series without ice aaa 





fore be set aside. and the case ‘aust be remagded to ae 
trial Court under “the provisions of Order XLI, rule 23, 
Respondent will pay appellants’ costs in respect of 
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e to be three gold 
twill abide the 


re Court Fees Act 


Before Mr: Vast Das,: 


MA..E uN, 
Vs 
MA BYAW AND ‘OTH E 


by parents to 
ot a party t6 


Contract Act (IX of 1872). s.2 (dha dbite-shipiia: contracts in Ti 
benefit children—Right of children to enforce con tract thous t 
' the contract. 








In India w! marriages are contracted for ania 
guardians, an ante-nuptial contract by a parent for t 
in-law.can be enforced by her though she may. n0 


. Khwaja Muhammad Khan v. Husaini Bega, 32. All, 
Tweddle v. Atkinson, 1 B.andS. 393—distinguished. 


By? parents and 
Of his: daughter- 
to the ; feement 
(T C) followed. 








i ae 
Thein Maung for the appellant. 


Kalyanwalla for the respgpdents: 





Das, J.— ggeplaintifi-appellant. file: “a. suit. 
specific performance of an ante-nuptial contrae 
which the bacon | of her- husband agteed to give her 
ten. acres. of land, 

The defence was that eee 










such an agreement, and the first ¢ 
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only had been proved and . ‘plaintiffs 
suit regarding the other fiv. eM 

The plaintiff filed this. ap 
also filed .cross- -objections . to a 
appellate: Court. 


The first objection taken. by. the « 


defendants 
the lower 


ts is’ that, 








as the contract was made between the parents, the — 


plaintiff could not. file this suit. But this point of 
the right of: the: plaintiff to file this suit was taken in 
a previous: ppeal filed. in this Court, and in Civil 
Second Appeal’ No. 298 of 1928, it was held that the 
plaintiff ‘could. file” this suit. Moreover, : this point 
may be considered to be settled by the Privy Council 





decision in the case of Khwaja. Muhammad Khan v. 


Husaini Begam (1), where their Lordships held that 


the common law doctrine embodied in the case of 


Tweddle v. Atkinson (2), did not apply to India, and 
that in India and among communitjes circumstanced 


as the Mohammedans, among whom marriages ‘are 





contracted.for minors by parents and guardians, it* 


might occasion serious injustice if the common law 
doctrine was applied. to agreements or arrangements 
red j connection with such contracts. 

i: therefore, be no doubt that the plaintiff 
is entitled to file this suit, and the only question that 
now remains to be decided is yhether the plaintiff 
hae proved that the Ist defendant and her husband 
had agreed to give! her ten acres of land or not. 

I think that there is overwhelming evidence on 
the record ove that the 1st defendant and her 
husband h greed to give the plaintiff the. two 
pieces of land | which she now claims.’ There is the 
_evidence of the pecple who were present at the time 













(i) (1910) 32 All 410.” (2) (1862) 1B. and’s, 393. 


Vs 
Ma Braw, 


Das, J. 








1930° 


Feb. 3. . pe. 


need ‘not 





hi ve appeared in «the €ase at all, "Therefore, the order 
_ passed. by the lower appellate Court giving: her costs 


we vill be set aside, and the order of the. ‘trial: Court 





APPELLATE CRIMINAL. - 


; Before Mr. Justice Cart: 





M. S. PONUSWAMI AND ANOTHER 
v, 
KING-EMPEROR*. 





Penal Code (Act XLV of 1860) ss. 206, 207—-Fraudulenit irate 

- to evade civil decree—Suit must be ponding. before pam: action could 
ee be taken. Rh; 

- A. civil suit must bé a 






- intended to be filed, before a pérson can prosecute another iinider ‘ss. 206 


“and 207 of the Indian Penal:Code for a fraudulent: transfer of property; 
likely to be: taken in exécution of the civil ore th 


-is. passed or likely to 







‘be saa 





~ Bose fot the hétisonace 
- Ganguii for thie aera 








1 Re on No: - 5668 of 1929 ae th er of -the District 
“Magistrate ‘of iM i gyan” in: Criminal. Revision No.: ‘Of 1929...” 
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Carr, J.—In this. tase 
complaint charging one £ 
under section 206 of 
petitioners with an. offenc 
alleged that the first” “Na 
petitigners: had act 


M:'S) Ponve 
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KING- 
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: éd in “order to prevent.’ thei 
seizure under a decree. which was likely to be based 
in a. civil suit in: favour. of a petitioner. 
No’ civil ‘suit had. in fact been filed, and it appears 
that-none has been filéd even ‘yet. Indeed on. the. 
day before: he filed the complaint the complainant. 
had filed -an application . for ~ the ca nao ae of 
Ayakaranaram as insolvent. E 
_ It has. been urged that in view. of this last fact 
the prosecution: could not, under section 195 of the 
Criminal. Procedure Code lie. . I ‘am inclined to think 
that this is correct, but will not go further into the 
point, because the magistrate held that the pendency 
of a civil suit ‘was a. condition precedent ‘to the: 
commission’ of, the offences alleged to have been 
committed. 1 that ground he discharged . the f 
petitioners and éir co-accused. : 
On’ an application “in revision: the Distiict 
Magistrate took a different ‘view and ordered a 
further: inquiry” into the case. 
San application for revision of. the District. 
“Magistrate's order. + 
Neither magistrat , 















as: given any aiithonity: for the 
view..taken. b } M@zauthority on either’ side has. 
been cited meand: | have not. been able ae 
find any similar teported case. 

The sections provide’ for _the punishment - of | 
fraudulent. transferors®™ and transferees -who have. 
made or accepted. the transfer ‘“ intending thereby" to. 
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‘is. too wide a meaning to attribute iB 4 


in existence. 
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from - being taken in 


course, - puesible ‘to argue that i ib 


known - that - if ihe" : -compliioant™ d 


-would be likely to obtain’ a ‘deaee: anid that the 


wording of the section. gs. wide en ugh to cover this. 
But reading the section as a whole, ‘T think that this. 






that: they can be held to refer only to a sui 


. } therefore sei ae the “order of the ‘District 
Magistrate directing a further inquiry and restore the | 


-order of the Second Additional Magistrate of: Myingyan 
j discharging the accused in his Criminal 





No. 35° of 1929, 
a This order applies. to the athens Ayakaranaram as. 
well as to the petitioners, # 





a71 
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* Before Mre Ja L a sts ee Feb. 13, 


MAUNG HLA MAUNG ant 
MA HNIN DAUK AND OTHERS". 





Court- fies —Ristetiotion application tiebestont on: decree of appellate. Court 
not an application to. execute that decreeCivil. Procedure ‘Code’, (Ack: we. 
of 1908) .s. 47 ands. 144— Appeal from an order under Ss. 144 not an™ 
appeal from order under s: 47. orem Court-fee payable..on- appeal 
from: order under-s. 144, : 
An ‘application for the. restitution: sequent on a decree of an appellate 

Court is not an application to execute that decree. Such a proceeding under 
s.. 144 of the Civil Procedure Code is not a question arising between the 
parties in execution ‘of ‘a decree, and an appeal from an order passed: under, 
that section ‘is not, an appeal from’ ari order under s. 47. “2 follows that 
ad valorem: Court- fee is ‘payable. on such. appeal. ; 
‘Asha Bi Bi vi Nuruddin, 8 Ente 262; Baijnath v. Balmakand, 47 Alt.. 
98; Balmakand v. Basanta Kumari, 3 Pat. 371; Birjlal v. Da it 44 All. 
‘555; Jiva Ram v. Nand Ram, 44 All. 407—referred to. : 


Madan Makar v. Nogendranath, 21 C.W.N. 544—dissented onic 












Kirkwood for the appellants. 


: The: Subdivisional ‘Court é 
under. section 144 of the 
directing the appellants to make resti- 
pondents. The District Court, on appeal 
pellants, variéd the order. From the order: 
Ae District Court: this appeal has been preferred. 
“Schedule II, Article. 11, of the Court-Fees . Act 
provides for a Court-fee of Rs, 2 on a.M morandum 
of Ee ae th tppeal is not from a decree*or 
force of. decree. Under’ the 
jent Financial Department Notification 
No.,, 41,.. dated the 19th. September 1921, the fee 
chargeable. on appéals from orders © ‘under section 


rae *Rarence under’ ‘the Court | Fees Act arising in’ ‘Special Civil ‘Second 
Appeal No, 483- of 1929: : 3 





















tbe Bee: on the 
Z Taxing Master 
“The: Taxing 










: matter before the Judg 
Chief. Justice ee. dire ti 
reference, i eden 
By section 2 Q) of ‘tite: cuas a a 
to. include the determination of - any “q 
“séction. 47 or section 144. Section 47 ‘elates inter 
alia to @aestions arising between the parties to the: suit 
relating to the execution of. the. decree. si" 
cation does not apply in terms: to. appeals f 
section 144. It can only apply if such an order: 
o an order under section 47. The qiiestion, 
therefore, is whether a pRoeeeee under section ‘144, 
rE proceeding in execution. : 
. Section. 144 of the Code of 1908 “corresponds to 



















aie Code of 1908 to section 2440! ‘the: “Cotes 1882. 
~The balance of seplaatcae ander the | old Code was, 







& es differs so : sadiealiy: frets th ‘SEC 
its splaces that I do not. consider that 
ate 1orities are. of ‘setvice. “e ie 
reek ona Mohan Dey v. Nogendia N Nat i Ds a) 


“ay (1917): 21. cw, Ne 5ad. 
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sn arose OES “Maune Hua 
the question arose on < e. Nas 
was a notification -p 


: “MA Tewae’ 


appeals from orders © 240 “DAUR, 
of the old Code. : oe if Onesion, J, 


section 157. of. the new: Co 6° 
had. reference to: section ATS It wa iS 2 
é. In a very short order Chatteris ae 
]., held that i the ‘Court in making restitution has. to 
execute the decree ‘of reversal (which neces atl 
carries: “with. it the right to restitution ‘even™ tHO A 
the decree. may be silent as to such restitution), | in 
do give effect to thegreversal of the decree. 
That being so, .an’ order under section 144 comes. 
under . section 47 ( tae 4. ae : 
"The Chief Court of . Loner” Burma and the 
High. Courts. of "Allahabad and Patna have held that 
an application under section 144 is’ not an appli- 
-eation to execute a decree. In Asha Br Bi v. 
Nuruddin (1) the question arose on a point of. 
limitation. . If the application was to execute. a 
decree; Article 182 of the Limitation Act app 
otherwise Arti 181. Young, J., held- that Ai 
181% applied. . pointed to the radical changes 
n made by the new Code. The 
section in the new Code is placed in 
which deals with miscellaneous matters, 
whereas before it had been placed in Chapter. XII. 
which dealt ‘with: appeals. Its connection. with,,the 
reversing decree. is..not so obviously glose . as. it. 
was before, and the argument that it is an “execution: 
-of that ‘decree ‘is..weaker. Section 583 of the old 
be section which provided how. the 
decree on: appeal was to be executed. In the new 
‘Code’ sections 37. and 38 provide how css 
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© words ¢ aré & omitted and ‘there! is eet a word 
about - - The dearned eee came to the 
conclusion that where, the decree 


-ORMISTON; Jp! 





no nay: ake an application -O 
epass an order, ‘and’ that such an 
not an application. to execute the decre 
. sequently. Article. 181 applied. ah 9g 
In Jiva Ram vy. Nand Ram (1), thee qu 
whether -sectionggl41. (which does. -n 
proceedings relating’ to. the execution _ Of a 
applies to proceedings under section 144. It was 
held. that it does apply, the Teason.. being that a 
proceeding under section 144 is not. a proceeding 
relating to the execution of a decree: Emphasis was 
laid.on the difference between the. wordin = 
‘section and. of section 583 of the old Code. The 
“Sail é opinion was expressed in Brijlal v. Damodar 
Das (2). 
In Balmakand Marwari v. Basanta Kumari Dasi 
{3) it was held by a majority of a Full Bench of the 
Patna - High’ Court that Article 181 of the. Limitation 
Act, and not Article. 182, applies to an order under 
section. 144, the ground being that” order ‘under 
_ that section is, by virtue of the defin: tion | ‘in. section | 
od, (2) itself a decree and capable of ecution as 


such, and is not an order in executio 
In Baijnath Das v. Balmakand (4) the ‘Chsation 


came up on a reference, under section: 5 of the Court 
Fees -Act.. Under, a notification of. the Governor- 
























= 44) (1922) 44. AM. 407.00 a) (1929 44 All, 555. 
2) 43). (1924). 3° Pat. 8710 << 3 (A) (1924). 47, All. 98. 











General in Council. the Ce 
from orders under sécti 
reduced to Rs... 2, but 0: 
made in the case: of. ap 
section 144, ‘It was hel 





Court's decree, b 1 
it ; all that it does is ty.undo an execution wrongly 
granted by the Court below. Consequently an ad 
valorem feezwas payable. .. 

_ It thus Wecars that the preponderance of judicial 
opinion ,is that an application for restitution consequent 
on a decree of an appellate Court is not an application 
to execute that decree. . I am of the, opinion that this 
is the correct’ view. Under section 583 of the old 
Code a- party entitled to 2 benefit (by way of 
restitution or otherwise), under an appellate .decree 
had .to apply to the Court which passed the decree 
against which the appeal had been preferred, and 
the Court was bound to execute the decree passed 
in appeal. Under that. section, as is pointed out by 


Mulla in,,his commentary. on the Code (8th edition at 





page: 4339), ‘tl 
tution _should 


rinciple adopted was -that the resti- 
such as would, as far as might be, 


place the - parties ‘in the position they would have 


occupied but. for the decree appealed from. ¥or the 
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at fe De: e 
°- Ma-HNIN 
os DAU. . 
ana 3 Oe coo 
; f OknisTON, J. 
section 144 is one which. carries out. the. appellate vs 
hat af: does. not directly execute 


purpose of making such restitution the Court could - 


maké any order, including orders for the refund of 
costs, - and ‘for the payment of interest,. damages, 
compensation and gesne profits as were properly 
consequential on. the variation of reversal of its 
decree... ‘Section Pon reproduces. the case law which 






ae 


had grown up. round the old section 583, but all” 


rlerenge to execution of me appellate Court's decree 
is now Omitted. 


hes inference would ‘appear tos be that j “the 


‘ for eater be treated ae 
.cution, there is 








“because such matters had already. a provided for: 
“in section 47, he says: “To my mind, “séctio#“47 
- deals with questions relating to sxeeution of décrees 
‘which ° properly may be treated as. applications in 
. execution, while section 144, deals with questions 
which. do not: come. strictly withi | the meaning of, 
execution of a decree but which a . 
- namely applications. for relief conseq 
being set aside.” With these r 
-. concurrence. 
id am. of 





the opinion aae : 











ction is _Rot- ‘an 














appeal. 

that? aii: : 
The land 

are payable 


a se’ District eth awarded t é€ 8 : 
"0 0 paid for land revenue. The = 


oan ‘nlade by: him and if such Accs 
UT puses: for whick: dhe original capi R 
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of Vidtiaseaacat were in Sa the tacsele: tax Officer ORaisTON, J. 
assessed the firm on an income ‘of Rs. 80, 302. An 
item of ‘Rs, 26,017-0-3 made - up of two sums of 
‘Rs, 85369-1- a Rs 17, 647- 14- 6, ‘is shown i int the firm’s 








feist on: investments standing in their 
ts ‘books. The. firm claimed that this item 

ould be-treated as an” allowance under section 10 (2) 
(iii) ‘of the. Act as being the amount of interest paid “ in 
fespect of capital borrowed for the purposes of the 
Riana where the pagent of interest thereon i is not i in 














yy 











4 eS ae exstial fe the. “aatiitrs ® mee was - tek 
admissible at an allowance. under: section 10. ): (iii). 


on 345. BE nt ihe aeeoomeuh, “The 
Commissioner under section 66- (2) 
othe Court of a question of law-arising 

i The Commissioner refused. to refer. 
2s ion i in, (the form.. _asked for. oe the. firm: He 
10. qusetions eee % “ee 


















3 "Tivestmuenis i in the name of tet parta 
~.. Investments in the name of 2nd partner 
~.. Loans from banks in Madras " ... 
ee "Boans from banks in Rang oon i 
Behe 3 "Other liabilities ie 


first cic nge he na: 6, the very: roel: ami nt © 
ceatat ant is bist the aaa ‘that i isat onran 









: Tneome-tax eae £8 find tha this 
Rs; 27,500, which represents only: ENO. ne 
a used 4 in the business, isa nominal a: 
possible for any firm to conténd’ ‘that ire S 
capital with, the exception of arupee. or:twois borrowed. 
‘He next observes that there. is tio. ‘document, ‘such: asa 
proiissory note, evidencing the ‘loan. and: says't that; sit 
‘being the firm’s contention that the loans by the partners 
“were ¢ on the same. footing as loans. by. ers, he does 
: not: see. why: promissory. notes W executed as’ 
: eén bortowed 
aton such a 
firm would” not be able: to 




















in, the present case “the interest 
A loss 





sania af the intense: on 1 the. ievectonmuls is to:be paid 
atall- it must; he says, come from the partners’: pockets 
and in that ease. the result..would be. that a. “partner 
“would « ‘have: to forego. fhe 2 amount of interest on nis 





“Court: under: Fat: “sab-vectiors: “tt is not open: 0: “ie 
‘ Commissioner +6: corte to- any finding. of fact, and: that 
* the only: facts aay the’ peal is cuties to ‘oousider bres 








t r section: 31. Tn my: “opinion, itis wot 
ore than- refer. to ‘this contention, for 
in the present instance, the. case as stated: by-the Com- 
missioner-afferds ample materials for TEE the 
questions r referred by: him, Siento ae hea ne 





















‘shares?’ 


cof which the. interest-was charged i 


<eular partners or a hond -fide-borroy ing: f money by.the 
--firm in which the lendegg happens. t t 


(saibiersbin deed amply suppor 
‘finding that the money in respect 


an. adieahcs, 9 of F capital. 


a marry 
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the books of the firm reported. that; 


“not really . “capital borrowed. for the ses 
business;” but represented only an advance o 

the partner.. The question -referred: owas {i 
eae as interest to, a_partner- for r sapital : 


tal’ “mail: ie them in. ihe course ; ook the. ~year.” “The 
learned Judges went on. to observe. that. the ae 
-whether there has-been an advance of: capital. by: parti- 


“be. treated as one of fact in- ever 
“This case is of: little: assistan 


- was paid was not wae borrowé 


es peed (1923) 46 all it 
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Commissioners af Toichonbctad, Mauris: sub: 
nian Chettiar (1) is ditectly in point. The head note: 
is“as: follows *.“ Where.a partner: as ‘partner genuinely 

ey, beyond: the. initial ‘capital, to the partner-. 





ship. at an: agreed. reasonable ‘rate of interest and the. 
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ey 


money is used. ‘for. “capital - expenditure, the: interest’ OkwIstow, J.” 


‘paid-by the-partn 1ip to-thim in the year’ ‘of assessinent: 
must: be deductedan computing the profits or gains -of- 
the: partnership’ as provided by section 10° (2) iii) ‘of. 
the:Indian Incomeé-tax. Act.” The facts aré similar to’ 
_ those in: the- present reference. There was a partner- 
ship deed: ‘between two Chéttyars according to: the terms 
of which three-fourths of-the agreed initial capital of Rs, 
24,000 was ‘contributed by the-senior partner and one- 
fourth by the junior partner. They were to share the 
‘profit and:loss in the same proportions. The document 
also: contemplated that, if necessary, further sums might 
‘be’ contributed: by either: party towards the additional. 
‘eapital : Of the business: and that interest should: be 
charged‘ upon. it. ° The Commissioners found that the 
sen r-partner, advanced. a sum of Rs, 4,01,251 as addi- 
ql s at‘various times and that the junigg 
tively a very small sum, The amount 
enior partner’s advances was Rs, 
those of the oheet aca Rs. 78.. The. 
















A) 4928) 31 Madi 787. te a ieee 









fron “a partner. “Dealing ‘with oth 
Trotter, C.J. and Ramesam,’ L | the: 
leading judgment, ‘observed. that: the: sub-é : iteellf 
id not contain any limitation as s to. the: ‘pergon from: 


‘pocogie ‘portbwed capital a ie: ‘the cage © bef fnem 
the held that the: ‘Commissioner: him 


“it was” Aeon fron the: Nastia 
lied. be ‘The coy  Tadges, the 
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afterwards: used for cap 
to the Commissioner 
capital as there i is no st 
before us on’ behalf 
made similar ‘observations about : 
the beginning the. initial capital - 


tot k bound to. advance any. additional-capital, butthat if 










al apital weld at: sobs enough anal additional 
‘fore ‘be. required had no bearing* on 


ow from petal capital. A further 
oe Was al Peer to sal additional 








if erest’ ia pepable whether prone are ‘Garied or not.” 
Wallace, Jey? agreed with. this. S 








: genuine ‘borrowing: es capital at t e | 
rate- “of interest. He made the . reser 








of. “fact whether the alleged 
_¢apital was ‘not’ a @: 
- evade: the. Act... 
. 4 ee 
















judgment, the .case £ 
d- there was. a. 
iit 6 Pate 


8 orrowing . of: 
loan but a mere. d vice. “to. 


Cola 2OF 


¥ _Iecowe-tax 





and that ~ ORMIsTOS, J. 
from’ ‘the® beginning additional capital was intended. 
AS ‘to this. they safd. that under the deed a partner was. 


o'get interest: -It was not, therefore, 


: difference between the characteristics : 
} ok so called cea DHS CAPD The fact 


1estion, additional capital having. - 






ae eit the ee of the other P 
case undsy _reference, 


“under reference the: rate of. interest. to be:. paid on. 


advances is left to the discretion: of the partners: and 
: that it is open to’ ‘them from une to time ‘to vary 





Vo. VT] —_ 


_. I myself, however, am 
more, correct bmw is the 


soiking to: aoe genuine busifiess. Being carried “ 
on: with: a. nominal | capital, the vast bulk “of the — 
g S advanced PY outsiders. If it . ber 






a "partiier: éaiinot recover a debt.dué- ue 
g ane. firm without suing for an account. 






ress If there ‘is/a" 
- Hiability by the firm to a partner the manner in 
= which it is to be enforced is immaterial. If -in any. 
: j individually are. under : 
it rm in funds to pay: “the - 
epaitist the ‘creditors are the individual 

























OTS: i ‘the observations of the: SME see 
in. Telation to. the . findings or: oe 






“AS One for. in! By the LeGilators ~The. 
- faict ok: thes liability” of a firm to. ‘its: members. isa fact. 
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of » proof of each 
ce és what 








“the payment ‘of interest is in no way dependent on thé 
earning of profits: Iam unable to follow the reasoning 
of the: Commissioner. It by no meéans. follows that if, 
there are no. p ofits the: paly § sum. ¢ ut of which © the, 
can come ie capital, ‘For: 
ewhether: he has ‘capil ¢ ‘or fot. liable” to pitt the 
partnership in sufficient funds to pay ‘the interest: 
If. he has no’ capital left. he “must. find © the 
: money from other sources. A simple illustr. ti n will 
“make the position clear. ‘Supposing ‘that 
“pat gers. in equal. shai ae ‘t! 
“Rs. £,00,000, the interest 



















: ip 
# on which is Rs. 10 ,000, 
and B. lends it Rs. 50,000, ‘the ‘interest on which 
is Rs..5,000.. If there is a loss, the partners 
between. them have to ae the partnership Rs, 15,000. 
: Eacl “partner: pays . 7;500,". A receives back 
: Rs. 10,090. and. B. receives back » Rs. “5,000. . This 
. Shows. that the. interest does | “not depend on “the 
: PFORE, x 












My answer: ee austin referred i is. as’ follows : 
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the partners in the -firm’s accounts as 


interest on capital borrowed from the | 
partners is an. admissible deduction 


under section 10-(2) Gi) of the Income- 
tax Act. 
I would order the Commissioner to “pay to ‘the 
K.K.C:T. Chettyar Firm the costs of the reference, 
advocates’ fee 10 gold mohurs. 


RUTLEDGE, C.J.—I agree. 


' Brown, J.—I agree. There may’ be cases in 
which advances are made in the form of loans in 
such a manner-and under such circumstances as to 
show that it was not the intention to treat. these 
advances as loans, and in which it could be held 


that the, advances were not really loans at all. But. 
in the facts of the present case as stated there 


are no indications which would justify such a finding. 


There is no allegation here that the loans were not 


made at fixed rates of interest, or that there is anything 
abnormal in the manner in which the interest is 
paid. The advances must therefore be treated as 
loans, and the provisions of section 10 (2) (iii) of 
the.Act must be held to apply. 
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_ APPELLATE CIVIL. 
Bs Before My. Tustice Baguley. 


‘DESRAM BARA SUNG 
vw. 


BASWA SINGH." 


Advocate,- authority of, to compromise suit—Compromising a suit in Court 
amounts to ‘acting’ for the client— Advocate, authorised only. to plead, not 
competent to compromise suit— Barristers practising as advocates, authority 

” Of. # , , oes oe 


. Held that Barristers who practise in the Courts in Burma dos6as Advocates 


-. enrolled in Burmia and not by virtue of their being barristers. They have not 


the power to compromise suits that the¥@possess i in England. 5g 
Held that Advocates have authority to compromise cases only when they are 


; empowered to act for their clients, and, not merely to plead for them. 


Held further that since an Advocate cannot “act” in an appeal or ina 
suit without a power of attorney, any compromise effected by the Advocate 
who files only an appearance, which enables him to plead for his:.client, would 
not bind the client unless entered under the express authority of fhe client or 
unless the client has subsequently ratified it. 


Askaran Choutmal v. E. I. Railway. Co., 52 Cal. 286 ; B:N. Sen Aves. ve 
Chuni Lal Duti, 51 Cal. 385; In the matler of filing. powers, 4 Ran. 249: 


-M. Haroon v. M. Ebrahim 13 B.L.T. 224; U Po Yeik vi ‘Ba Khaing, 1 B. Las 
k—referred to, 


Appellant in person. 
Bose for respondent. 


BaGuLey, J.—This is an application to set aside 
a decree passed with the consent of the advocates’ 
on both sides in an appeal. Originally in the Town- 
ship Court of Pauk, Basawa Singh sued two defend-. 
ants described as Desert Bara Singh and Mahomed 
Bagah for Rs. 850. The suit was decreed in full. The 
two defendants appealed to the District Court, and 
were partially successful, the amount. of the . decree 
being reduced #6 Rs. 200-14-0. Basawze Singh appealed 
to this Court asking that the decree of the trial Court 












* Application by respondent to. 


i ompromise decree in Civil Second 
Appeal No. 42 of 1928 (at Mandalay} =e ieee 
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should be restored. The second respondent did: not - 
= _ > DESRAM 
: Bara SINGH 





put in an appearance. : 

Mr. Day appeared far the appaibal. 
filed a notice of appearance forthe: first. : 
When the case was’ called Mr. Day was present and 





Mr. Sanyal held Ko Ko Gyi’s papers. They informed ° 


the Court that by consent there would be a decree 


for Rs. 400 with proportionate costs. throughout, and: 


a decree was passed in these terms. 

‘Now the present: application has been filed by 
the first respondent in person asking that the decree 
may be set aside and they ppeal may be heard on 
its merits.. He says that he knew nothing of the 
proposed ‘settlement and. did not consent to it. 

~ Had Ko Ko Gyi held an ordinary power of 
attorneyfrom his client there would be nothing more 
. to be said about the matter, for such powers almost 
invariably _ contain authority to settle a case out of 
Court. Unfortunately, however, there is no power 
filed, only a notice of appearance, and Ko Ko Gyi 









though he says he makes it a practice always to- 


“get. a power from his. client, is unable to say 
definitely that he’had one in this instance, and his 
clerk is in somewhat the same position, he- can only 
‘swear an affidavit ‘“‘so far as I remember.”° “not 
“being. proved ,that Ko Ko ‘Gyi had a power of 
_attorney we must, for the purpose of this case, act 
on the basis that he. had not got one. 
There seems to be no officially reported cases on the 
. point that apply. to: this province. In M. Haroon v. 
_ M: Ebrahim (1) it was laid down that barristers practis- 
ing in Indian Courts do so, not because they are 
members of the Bar, but because’ ey are entitled 
-under the rules for admission as “advocates of the 











(1) 13 B.L. Baez. 
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Court, and are subject to the same liabilities as other 


~ advocates of. the Court.. It was. also laid down that 


ai | barrister practising in Burma cannot bind. his 


client*by a compromise made or consent given beat 


outéthe client’s express authority. 
In U Po Yeik v. Ba Khaing (1) it was laid ee 
that although in England it is settled law that a 


barrister has . power to compromise a suit without 


reference to his client, an advocate in Burma has. 
no. such inherent power. ‘He must either -have 
express’ authority to do so, or obtain his Ghent 
consent to the compromisggg. 

-In the present case “Ko Ko Gyi is a ae: 
and I have been referred to some Indian cases which 






seem to show that a barrister has power to compro- 
"mise a suit without the express consent of 





is client.. 
The first of these is Jang Bahadur Singh v Shankar. 
Rai (13A. 272). This is a Full Bench ruling, and 
was decided solely by reference to English cases 
with regard to the power of barristers practising 


there. It having been laid down that barristers only 


appear in this province because they arc qualified” 
for admission as advocates under the rules in force 
here, and are bound by the same rules as advocates, 
it is clear that a ruling based on the special privileges. 
of barristers as such ¢ gn have no application here. 
The next case is B. N. Sen & Brothers v. 

Chuni Lal Dutt & Co. (2). In this case the same 
rule was laid down, and here the ruling abovenamed 
was quoted, and also English cases with regard to the 


- powers of barristers. The judgment is really based. 


on a citation fram Lord Halsbury’s Laws of England 
but as, in Burma, barristers merely appear because. 
they are advocates, and not because they are 


twee: 
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barristers, they must be judged by rules applicable © 


to advocates. 

More help will be found in verre ‘Choutmal 
‘v. The E. I. Railway Co. (1). In this case Page, J., goes 
into the matter at some length. In this case the 
settlemént arrived at was made, not in Court, but in 
a discussion out of Court in the Bar Library. 
Counsel came to an agreement, but before the agree- 
ment.had been mentioned in Court and made the 
basis of a decree one of the clients objected. Page, 
J. was of opinion that haggthe agreement been made 
in Court it would have been binding on the. client, 
even had he given no. express aE to com- 
promise, because in Court the advocate “acts” for 
his client, whereas, out of Court, the advocate eae 
acts in # advisory ‘capacity. 

I think that we have here the touchstone. If an 
advocate is “acting” for his client, his client is 
bound by any agreement that he may come to. In 
this province, however, it is now settled: law that no 
advocate can ‘gact”’ for his client unless he has a power 
of attorney, vide. “In the matter of filing Powers” (2), 

To enter into a. compromise an advocate must 
undoubtedly “‘act’’ for his client, and, in the present 
case, as I-h already pointed out, we must proceed 
‘on the assuniption that Ko Ko Gyi had not got a 
power of attorney from his client, he had only filed 
a notice of appearance. Any compromise, then, 
entered into without the express consent of his 
client would. not bind the client, unless he had 
subsequently ratified it, and there is., sno Suugestion 
here of any subsequent ratification. ~*~ 

The compromise entered into, therefore, cannot 
bind the present applicant. The consent decree 






(1) 52 Cal. 286. — (2) 4 Ran. 249. 
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APPELLATE CIVIL. 
Before Mr. Justice Otter-and Mr, Justice Baguley. 


PANALAL JAGANNATH 
v. 
COLLECTOR OF MANDALAY 4 AND OTHERS.* 


“Forma pauperis, suits and appeals in—Court-fees or acl be paid in decree 

- how to be realised—Collector not the agent of the Court—Upper.Burma Land 

. Revenue Regulations, section 45 (1)—Collector applying by letler for the with- 

holding of the funds in Court not sufficient for the purposes of section 73, 
‘Civil Procedure Code. 

On an appeal in forma pauperis being dismissed, the appellant was directed | 
in the decree to pay to the Government a sum of Rs. 700 which he would have 
rt-fees, if he had not been permitted to appeal as a pauper, 
The Collector on receipt of the decree called upon. the appellant to pay the 
sum. The appellant represented that he had no property except certain films 
which were then under attachment at the instance of his decree-holder. The 
Collector then sent a letter to the District Judge befor hom the execution 
proceedings were pending asking him to reserve Rs:3@@3-out of the sale- 
proceeds if execution. ve ; 

Held, that when a person is allowed to sue or appeal’ in forma pauperis he 
is absolved from paying any Court-fees; but if he is unsucessful, a decree in 
favour of the Government is passed directing him to pay the amount, which he 
would have had to pay as Court-fees if he had not beé#permitted to. sue or 
appeal as a pauper. The Collector in recovering this t acts on behalf of 
the Government ; and the Collector may execute the decree like any other 
suitor. Section 45 (1) of the Upper Burma Land Revenue Regulations has no 
Apeiation. 

. Held, further, that the letter of the Collector io 
treated as an application i in execution and Sectio 
Code does not apply. ; 






















istrict Judge cannot be 
“the Civil Procedure 


Sanyal for appellant. 
Basu for respondents. 


_. Bacutey, J.—In Civil Regular 77 of 1925 of the 
S taersha Court. of. Mandalay | the appellant Panalal 








‘ - S Civil M soellanieous Appeal ‘No. 32 of 1929 (at Mandalay). 







1929 


Jagannath sued five. defendants” 1929 
mortgage of moveables. and PANALAL 
f “Tacannara 


decree against four of them. ‘Th 
‘dants against: whom the decree was padsed applied for - Coniston 
leave to file. an appeal in forma pauperis against the  Maxvazay. 
decree.’ Permission was granted, the appeal was Bacuzey,J. 
heard and ultimately dismissed, and the decree was’ 
drawn up -containing a clause to the effect that the 
three. appellants were to pay to Government the sum 
of Rs, 700: which they would have had to pay “had 
they not been: permitted to appeal as paupers, and it 
was further d that a copy of the decree be sent 
to the’ Collector. for recovery of the sum of Rs, 700 
“from the appellants. 
A copy of the decree was sent by the office to” 
the Collector with a covering note signed by the 
Deputy Registrar, to the effect that the. scopy was 
sent under Order 33, rule 14 ‘for necessary action.” 
On receipt of fis letter and copy of the. decree 
the Collector opened a revenue proceeding and issued 
demand notiees on the three appellants. The three 
appellants filed petitions in similar terms saying that 
they had no.property except. some cinema films which 
had already been attached by the decree-holder, and 
a claim against*the. decree-holder for damages which 
was the subject matter of a separate suit that was still 
pending. . The petitions go on to assert that the 
Court-fees which they were called on to pay were a 
first charge on thie films in question and ask that 
the Court-fees may be realised from those films. 
After making further inquiries the Collector wrote 
a letter which is’ to be found at page 20 of the pro- 
cess file of the execution proceedings now under 
appeal asking that the District Judge would set aside 
the sum of Rs. 703 out-of the sale. proceeds of the 
films under: section .45,(1) of the Upper Burma:Land 
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Revenue Manual’ asa first charge upon the .sale pro- 


ceeds. Notice of this letter was given to the decree 
holder, who-.objected to the sum being sent. The 
District Judge fixed a date for inquiry; the Collec- 
tor. put in no appearance but the District Judge 
then passed the order which is the subject of the 
present appeal, directing. the decree-holder to pay 
into Court the sum of Rs..703 (he had bought 


“jn the films himself and claimed to set off the whole 


of the purchase price) and ordering that the money 
should be sent to the Collector. Hence the present 
appeal. = 

_ In my opinion the proceedings show several mis- 
takes. In the first place the wording of the decree 
is ‘not strictly accurate. By Order 44, Civil Proce- 
dure Code, pauper appeals are governed by the same. 
provisions. so far as they are applicable, as are 
suit. These are governed by Order 33. 
Order 33, rule 8 says that when an application to 





oni 


‘file a suit as a pauper has been granted the plain- 


tiff shall not be liable to pay any Court-fee (other 
than fees payable for service of process) in respect 
of any petition, etc. This wording is important. 
The pauper plaintiff, and therefore the pauper appel- 
lant, is not liable to pay the Court-fees. The pay- 
ment of the Court-fee as such is not merely suspen- 
ded, it has not got to be paid atall, 

There is, of course, the corresponding disadvantage. 
As soon as the suit is completéd the plaintiff, if 
successful, suffers the disadvantage imposed by 
Order 33, rule 10. If he is unsuccessful, as in the 
present case, he comes within the purview of Order 
33, rule 11. The Court then orders the unsuccessful 
plaintiff to pay the Court-fees which he would have 
had to. pay had he not been permitted to sue as a 
pauper This. Court-fee therefore becomes payable 





under the decree of the trying Court, the decree 
itself, to that extent, becomes a money decree in 
favour of the Collector, as is shown by. Order 33, 
rule 13, which, for certain purposes, makes the 
Government a party to the suit. Further, under 
rule’ 14, it is directed that a copy of the decree shall 


forthwith be sent to the Collector. 
. In the present. case the wording of the decree 
as drawn up in this office runs: “It is further 
ordered that-a copy of this decree be sent to the 
‘Collector of Mandalay for recovery of the said sum 
of Rs. 700 from the appellants.” The words “for the 
recovery of the said sum etc.” are a gloss for which 
there is no justification. All that the code directs 
the Court to do is to send to the Collector a copy 
of the decree which it has passed and which con- 
tains an order that the plaintiff shall pay a certain 
sum to Government. What the Collector does after 


receipt of the copy ofthe decree is no concern of © 


the Court unless the Collector files an application 


for execution of the decree, which will then have to’ 


be dealt with by the. Court under section 47 .and 
Order 33, rule 13. The wording of the decree in 
this case. suggests that the Collector is regarded as 
acting on behalf of the Court in getting in these 
Court-fees. This is entirely wrong. The Civil 


Courts are not concerned with the collection of the. 


revenue, that is a matter for the revenue authorities, 
The Court informs the revenue authorities that there 
is a certain sum which a certain party has been 
ordered to pay to Government. There it interest in 
the matter ceases until and unless the Collector 
applies to it for assistance in getting in this sum of 
money by executing the decree which it has itself 
passed. There is no question whatsover of the 
Collector being asked to do anything for the Court 
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ay, be asked 


s in. the. wording of the 
; ving yettck sent: iby this Court with the copy. 
of the decree: Here once more the words “for 
necessary action” suggest that the Court is issuing 


a kind of order to the - Collector to do something. 
This. is erroneous. This Court: has. no. power to 
issue, or suggest, any kind of action to the Collector. 


He is the officer in charge of the’ collection. of the 


Government reven sue, and the copy of the decrée is 
merely sent to him to inform him: that a money. de- 


cree has been passed by a. Civil Court in his favour 


‘against some one. If he wishes to realise this money 


and fails to get payment, that decree is executable 
by the Civil. Court which has MB sicton, if he 
applies for execution. ee, 

With regard to. the Collector's ‘action: ‘Tam in 
the unfortunate position of not having heard his 
version of what he did, nor his reasons for doing 





$0, aS nO appearance was made on his behalf either 


before the District Judge or ‘before us. The letter 
which he sent to the District Judge, No. 3169—39 & 


D 


-28-29, dated January 22, 192), begins by saying 


that the sum of Rs. 700 plus 3 was recoverable from 


the pauper appellants being the Court-fees due on 
the memorandam of appeal. It goes on to ask that 
the District Judge “will be so good as to-set aside 
the sum of Rs. 703 under section 45 (i). of the Upper 


Burma Land Revenue Manual, as the: first . charge 


upon the sale proteeds of the film, and “remit it to 


‘this. office.”’ 


So far as I am. aware the ‘ itispees Bulimna ‘Land 


“Revenue. Manual ” referred to must- “be. ‘the Upper 
Burma Land Revenue Regulations, and the. ‘reference to 
“section : : 457(a)-° must tefer to”: that _-section - of. the 
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: sion 
roperty - for 
ate the ag 


Upper. Burma Land ade Reve 
runs’ as follows : “When a ‘sale : 
recovery of an arrear has become: 
ceeds thereof shall be applied, i 
the payment of. the arrear, and, © 


to the payment of any other arrear, or of any ‘sum 


‘recoverable as an arreai under this chapter, which 
may be due to the Government from the defaulter.” 
The reference seems to me to.be inapt, for this 
section. contemplates a sale of property under 
Chapter IV of the Regulation, and no such sale was 
even contemplated, all that was contemplated at the: 
time was a sale under the Civil Procedure Code. in 


execution of a decree. In the second place this. 


y the pauper appellants to the 
a money decree from this. Court, 


amount was 
Government ‘u 





It was not an ‘arrear at all. The paupers had been’ 


exempted from payment of Court-fees, but, in place, 
they had, as the event turned out, become judgment 
debtors to the Government ented a money decree 
of a Civil Court. The Collector has used the words 


unusual for a revenue officer, ‘first charge’. © This 


appears to have come from the petitions put in to 
him by the paupers, and they, in turn, seem. to have 
got the expression from Order 33, rule 10. The 
District. fudge pointed out correctly that the Court- 
fees, or money ordered to. be paid in lieu thereof 
are only a first charge on the subject matter of the 
suit when the pauper plaintiff or appellant has won 


his case. -In. the present case the pauper appellants 
lost their appeal, and so there ‘is aera 2 a peene 


direction to taem to pay.. 


The District Judge. then goes ‘on in hid nde to: 
say that ordinarily section 73, Civil Procedure Code, 
would apply but that this. des: ‘not affect any right: 
of Government.°: He. ‘seems. to’ -haye ‘overlooked thé. 


| ce 
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fact ‘that section 73 oidy applies. ‘when more persons 
than one have made application to the Court for 
execution . of decrees for the payment of money 


passed against “same. judgment- debtor. In the 
present case there“was Panalal Jagannath who had got 
a decree for money against the judgment-debtors, 
and the Collector in whosé*favour a money decree 
had. also been passed against the same persons. The 
Collector, however, had not applied. for execution 









against them. I am unable to regard a letter written 


in the terms used in the Collector’s letter, and 


. asking the judge to pay money under a totally 


inapplicable section of the Land and Revenue 


Regulation’ as.an application for execution. Had 


there been an application for execution made in the 





that Crown debts might be entitled to priority, but 
here there was only one decree being executed, 
under which property had been attached, and with- 


-out anotherapplication for execution on behalf of 


some other decree-holder being made, it was the 
duty of the executing Court to proceed with the 
sale of the attached property and apply the sale 
proceeds in satisfaction of the decree that was being 


executed. 


This being the case I am constrained to hold 


_that the lower Court was wrong in. passing the 


order that it did. I would allow this appeal and 


direct. that the Rs. 703 which the appellant had to pay 


into Court and which was afterwards credited to 


_ Government, be recovered from Government and 
_ paid out to the appellant. : 


As regards costs, it is true that the Collector was 


‘not represented in the lower Court or before us, but 


the trouble was due to his original mistake in adopt- 
ing. the wrong procedure -for enforcing his claim 


VOL. wad) RANGOe) = 


under dike detroe. qeiesed in’ his favour, tand’ “§this 
appeal has been necessitated by the fact that another 
Government servant has made an unfortunate error 
in coming to a decision. I weyld.therefore allow 
the appellant costs as against the or, advocate’s 
fee three gold mohurs. ae 






OrreR, J.—I agree that this appeal should be 
. allowed. The Collector had in my view no authority 
to make the request contained in his letter of the 
28th January 1929. As is pointed out by my learned 
brother, section 45 (1) of the Upper Burma Land 
Revenue Manual has no application to this case. I 
agree also that. the lower Court had no jurisdiction 
to make the order appealed against.. The matter was 
not properly before the Court for the Collector had 
made no appliggéion | for execution. I know of no 
provision giving a Court power to deal with the 
recovery of a debt to the Crown upon a mere 


request to take action made*on behalf of a Revenue: 


Authority. — 
I agree. with the proposed order as to costs. 
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, Heald. ‘and Mr. “Justice Oiter. 


‘DAW OHN. BWIN o 
had — v. . 
a eee WU. BA AND. one,* 
se aS 
 Reculion prbceedinds: Civil Procedure Code a of 1908) : section if, Senmalon 
’ IV whether applicable to—Explanations to section 11 forms part of ‘the section: 
and form the law.as to res judicata. . 4 : 
Held that the principles of. rés judicata as laid doa i in section 11 of thé. 
Civil Procedure Code, together with the serena thereto apply to execution 
proscedings: : 
“Kalyan Singh v. Joaan | Prasad, 37 All. 589 ; Phul Chand vi Kus ais £ah,. , 
44 ‘All. 130; Prithi Mahton v. Jamshad Khan, 1 Pat. 593—referred te i 
a Fateh Singh v. J agannath Bakhsh Singh, 52-1 4100 ; Ram Kirpal Shaka. 
~ v. Mussumat Rup Kuari, 11 1.A. 37—followed. io : 








Ganguli for appellant. 
E Maung for respondents. 


Orrer, J.—In @Ril Regular Suit No. 9 of 1926. 

in the District Court of Pyapén the respondents 
obtained a decree against a woman called Ma Sgeik 
Kaung and others for Possession of certain land and. 

mill premises, - , 
“In the course of that suit, Ma oe -Kaung was. 
permitted to remain in possession: .of. the: mill upon 

her giving security in an amount of Rs. 10,000. 

:The. appellant executed a security bond for Rs. 10,000: 
in favour of the Judge of the Court giving . certain 

immovable properties belonging to. her as” security 
for Ma Seik Kaung’s duly performing and: satisfying 

any order. which might be madé against her. Ma 





“ * Civil First- Appeal No. 205 of 1929 adainet the order ‘of the District t Court” 
Sof Pyapén in Civil Execution Case No; 45 of 1927. | ; oe 


- 
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ae : 


Sik Kaui ‘Sthde Géfault in her ‘rent, and Sfter the, 


“réspondents had obtained the decree in that suit 


they * -applied under Section’ 145 (e) of the. Civil 
‘Procedure. Code to the™ “Court ins Civil “Execution 
2 No.’ 45 of that Court ‘for proé S 
appellant as surety under the security “bond. The_ 





“Court held that the respondents , were entitled to 
bring the properties given as security to sale without" 
‘filing a suit upon thg bond. This judgment was 
“upheld on appeal to this Court as also was. the 


judgment. and decree in the suit against Ma. Seik 


-Kaung and others to which I have referred. 


In the petition for sale, the respondents alleged 


- that as the appellant had failed to pay the amount: 


of Rs. 10,000 decreed as against Ma Seik Kaung and 


thers, and the appellant having become liable as 
surety, and having failed. to pay the said amount of 


".Rs.. 10,000 process should issue as against the 
‘property furnished by way of security. 


The written objection of the appellant stated binky 


that the application was not magntainable in law, and 


‘said that. the - application | should ‘be stayed. pending 


the ‘disposal of the® “appeal arising out of the civil 


suit to which we have referred. The execution was 


in fact stayed pending the disposal. of this appeal. 


and the case eame before the Court on the 10th of. 


_ May,. 192% The ‘appellant was represented by an. 


he 


-advocate and the case was postponed for hearing. as 
to the maintainability of the objection ‘and other 


“points.” On the. 6th of July; 1929, advocates both* 
for the respondents and also for the appellant were 
heard and onthe 15th of August,’ 1929, orders were 


“passed to the “effect that the-execution should be. 


proceeded with. Thus it will be seen that there was. 


a direct allegation that the appellant. was liable in an 


amount of: Rs, 10, 000 upon. the bond. The impor-- 


= as. -against the - 
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tance of ‘this is. ‘that the: "onder of 15th August 1929 
having been . confirmed on appeal, and the case 
having. been’ sent back so , that the execution would | 
be . proceeded with ° it was. then objected by the. 
appellant that shé was not liable upon the bond at 
all, and inter alia that if she was liable it was for 


some. smaller amount.. The learned District Judge 


“held that he could not consider these objections 
on the ground that it’ had already been decided | 
in the previous execution “proceedings that the ° 
appellant was liable to the extent of Rs. 10,000, and 
moreover that this Court had upheld fils decision. 
The question, therefore, is whether the District Judge - 


- should have heard and determined the ‘objections. of 


the appellant: It. was argued that explanation 4 to 


section 11 of the Civil Procedure Code. should not 


be extended to execution proceedings, and that an 
order made in execution proceedings. should not have 
the force of res judicata unless the point raised 
in the subsequent proceedings was. actually raised 
in the former .proceedings arid decided. We were 


. referred. to certain“ authorities on this point, viz.— 


Kalyan* Singh and others v.- Jagan Prasad (1) ; 
Prithi Mahton v. Jamshaa. Khan (2); Phul Chand 
and another v. Kanhaiya Lal (1). ' 

In the first of these casés, a judgment- dunter in 


“execution proceedings neglected to object to inclusion 


of an amount for interest on the costs of the suit, 


- Various amounts were paid in exegution, and. finally: 


athe situation was that, if. the decree-holder was not 
to get interest on costs, the decree.was'more than 
satisfied ; if on the oe hand, he was. to get interest 


“upon costs, there would still remain some thing due 


. to him. Thus, the question for the Court in that case 


(1) ie 37 All. 589. *. (2) (1922) I, Pat. 93. 
ea) (1922) 44 All. GC ac 
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was whether the judgment-debtor, 980° 
to take exception to the inclusio Daw OnN- 
rest on costs was prevented fr oe es x 
execution proceedings.that the dé Cee 
The Court. thought that, as. the Le: slat ot OTTER, J. 


in terms made all the provisions - of section of the” 
Code (including, of course, the explanations), . appli- 3 
cable to execution “proceedings, the judgment-debtor 
was not ‘prevented. ‘from- raising the question as to his" 
liability. for interest upon the costs of the ‘suit: «It 
is clear, therefore, ‘that the facts of that case are very” 
different from those under review, for .the- objection 
‘which the appellant did not raise but now. seeks to. 
rely on goes to the.root of her liability, and. moreover 
the question as” ‘to. interest on costs was comparatively. 
unimportant. a ’ 
Inthe ‘second ¢ ya Béhch ‘of the’ ‘Patiia: : 
Court followed the ‘Allahabad decision - to’ which.’ “we 


have just referred, and the learned Chief Justice said : —_— 
Sh a er * 





x although the doctrine laid down in section il. 
‘of the Civil Procedure: Code = relating ‘to > res judicata ‘may “be: 
applied and rightly applied . in certain proceédings ' in-égecution 
arising out of the same judgment, so.as to. put an ‘end to litiga-- 
tion and may possibly be. applied i in certain cases where separate ' 
suits have. been brought raising points which have already 
been decided in: -execution cases’ fought between the same. 
_ parties, still I do not think that the special rules laid’ down 
' in the explanation to that section which go beyond the ordinary 
doctrine of: res judicata ieee to be applied pecetales in execution’ 
cases. ’ : — 





In that case. cand ‘had been put ‘up. to sale in 
execution of. a “decree. for rent obtained by’ ‘the : 
- landlord against his. tenant. Proceedings, under Order 
.XXI, Rule 90,. of the. Civil. Procedure. Code to: set 
aside the sale were | ‘brought | by. an alleged. previous 
transferee~ of the . ‘property... No Poe in’ “these « pto- 

ceedings” was’ t de 
23.2 
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miecessful 





; Pin. ‘the. 
then. raised. If that has not’ ‘been so" would 
( (we think). have arrived at a different’ seansicn, 

for. he. went on. to approve. the. ratio destends ae 








aes a. . firm ati an rapplieation by 
; ‘removal of attachment was. gees: : 


: y it 
against. them it... was held - that f they were. “liable, A As 
‘have indicated, . ‘Wallach, Jb 
vented by. the explanati 


firm: | He seems to 
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RU. it sat a Euari (5), 
Judge: having deci ed. in * the: course of 
a t proceedings. that a decree ding to its 
“true ‘construction: awarded futut 1e “profits, it 
“was held ‘that such } -decision having been or become 
final was binding © between the. parties, -and. could. 
“not. ina later. ane of the: execahen: _ proceetlings be 
oset aside. a git 
forts “will be seen,. “hietétoré:. ‘that . the” Court is 
bound to hold. that: ‘section. i ‘does apply to .execu- 
“tion ‘proceedings. “That being. so, are we to hold that 
the. explanations do not apply ? - ‘There appears to. 
“be no. decision of the Privy. Counei : his ques- 
‘tion. But. this. ‘Committee “has: held “in unmist 
terms that . explanation 4 may bar: as. 5 
“matters which’ might and ought. to “have: been set. 
“up in a former suit. The: Commitee has also held. 
that the section itself applies to. execution proceed-: 
ings. Are we not driven, therefore, to the further, 
conclusion that the explanations — ‘also apply to. 
execution proceedings ? The Privy - Council must. be: 
‘taken to have held that the explanation forms part. 

























and is to’ be read with the section, see page 162 
“the Allahabad report in the case. of Fateh Singh (4). 
T need. not therefore consider: the: obje tion’ which‘ 
formerly” might have been made, vig. that it is: 
impossible to “hear and finally: decide” a. matter’ 
which was not specifically raised “on either side, but. 
was ouly ‘constractively raised. 2" gerd 
| Pte op G88 WA 


















Vor. VIII] RANGOON $1 





Upon the facts there “ay 
to the appellant, | She x.was 
cate. The matters alleged. agai 
"set. out in the petition, and. : 
‘was liable in the sum: of 
raised*in the petition, The appellant, -h Se 
to content herself with a general plea ‘that in law’ 
it should be ‘held that the “application was not 
maintainable. . So far as Can be seen. there can: be. 
poss n why the matters. now sought to be-. 
ien: put: forward. oe 
“reasons. I feel. Benne” ‘to hold, that 
the appellant is now. barred by the doctrine © of res 
judicata as contained in section 11, explanation 4,° 
of the Code, ‘and .the appeal rast be dismissed 
_ with costs, Advocate’ s fee five gold mohurs, 













-HEALp, res agree. that in the ‘circutnstances’ of 
. this case appellant-cannot be allowed to question 
the finding that Rs. 10, 000 was due by. her on 
the bond. ar 

I would. aisles: ‘tbe Seal writis costs, eee s 
fee in this Court. be. five gold. mohurs. 


“ne Decrees 





al No. oe of 2929. 





a 14, 1926. S 
On March’ . 
_ application ‘for 
" mentioned that 








an ae es The judemailt debtor 
further ‘particulars of the ‘satisfaction ° alleged, “whia : 
she denied,. oe she also took nna? to. the. es 


ad oe at attached. “The. Pros 


een dExecu on 180. of 4 1925. 
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-de stk appealed... at “was argued 





the. ‘palyment of 

; that there had 
een ste ps in ‘execution within. three years, holding, 
a vould seem, that some Orders in the diary of the 





mentioning the. eit of Rs. 1, 125 ‘was su fficient 
© certification. of ioe - Payment OF ‘that amount ; ; and — 
| tittebarred 
three 






wae beforé the date Re the application 
“‘was,-in consequence, dismissed. ae 
| The present appeal’ being a second appeal sithder 
..the Civil Procedure Code only point. of law can be 
raised, . The first: point was’ that the lower. appellate 
“Court failed to sift. ‘the. evidence properly and erred 
in: holding that the payment of March 24, 1926, had 
“been: proved. It is true that the. judgment does not 
go at length into the. evidence o oint,. which 
“is very. short, but the learned Judge edt 
the judgment- debtor: never went into vitness-t box 
to deny having made the» payment, and ‘no. doubt he 
thought that. in the. absence of a: denial. on ‘oath 
“which was liable to be tested’ by cross-examination, 
- the. very smallest modicum: of pro of. was. ‘required on 
the other side, I do not. think 1 can possibly 
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interfere with this concur él f A = 
there is this note about the abs he judgmen Daw ¥v oe 
debtor ‘from the’ wit that the - UT, 
District Tage. has . consider eV on the pasurey, J 


point. Be a 
‘The next. sound: argued -was that as. : 
been no certification’ of any “payment | to: the Court 
within the time prescribed _ by law. the application 
must be held to be’ barred. by. limitations The basis 
of this. argument is,. of se; 
entitled to recognise, et 
payment. which. i 











been " thade:: by ‘him o be iocomled: Limi- 
tation’ for. such: an ‘application by a judgment-debtor 
is comparatively - short, ninety days under Article 174, 
but no period of limitation has been laid down specifi-. 
cally for an application for certification of payment 
by a decree: holds. There. is authority for holding : 
can certify. a payment at any time, 

wide Foti Prasad v. Sri Chand(1). 
1 Allaliabad High. Courtsin Pearé 
Mohan Prasad Ve Raghunath Lal (2) had held that 
a certification ‘must’ be made before a decree. had on 

the face of it become timebarred, this requirement 
was set aside in the casé just previously quoted. 

- The. only ruling of this Court that has been quoted is 
that’ of. M laung Law San Vv. - Maung Po Thein (3) j in which: 
dt was laid down that an’ application may be made. by 
a decree-holder to. certify any payment, itself made 
‘within time; within: three. years: of ‘the date. of aE 

















(2): (1928) 5. All. 259. 





-(t} usr) s1.a au 237, 


esl 24, 1926, 
cation because 


se lepek “Speaking fo dhyGelt: 
stand how it can Bessy fect | 1 
ae ntroversy shas - 








held to: be = pl ve 
and I. am. unable to-go 


‘within time. — ~ aie ey : 

It is, inemy - ‘opinion, a matter for regret ‘that in 
Maung Sin v. Ma.Tok ..it “ultimately turned. ‘out to” 
be unnecessary. for. a final. ruling: to-be. pronounes id: ith: 












fig a 5 
almost indefinitely 1 if she chooses’ ‘to take pee ste 
steps’ ; “but ‘that maby. patties, be a matter” for. thé: 
legislature. : fs 

Tn ‘the. present case: ap ‘old, ‘though - ‘for aiff rent. 
reasons, that ‘the jud; mént df ‘the lower. appellate. 
Court ‘was correct. ‘I therefore ‘dismiss “this appeal 
with “costs, ativocate’s | se three ‘gold smohurs... : 














LAW REPORTS, — [Vou. VHI 










ings “aid that 
of the ‘Civil 






s Procedure Code. ; 
di. further. that: aoe ‘an application’ for a 
. Order 34, rile 6, of the Civil Procedure. Code. has -beé 
a the plaintiff is precluded: from making a fresh application; his. 
% by way-of an application to set-aside the ordet of: ‘dismissal. 
oo Ry HV Pell v. M. Gregory, 17 All, 106 ; Thakur Prasad Fakir Ullah 52.Cal: 
328 eas “ik : 











- Anklesaria for sppallint, 
Patel for respondent. 





BROWN, .~ The aepellant es a caulk against 
the. respondent and claimed a preliminary mortgage 
decree. After ‘the expiry of six months he. obtained 
_ a final.decree for, sale of the properties. The 
: properties were put Ap to sale and a r crediting the 
~ amount realised by thesale to the decree there still 
4 -remained a balance dué, under the” riginal’ decree. 

The appellant then made, a- written i 













seupucation to 
* the Court for a personal’ decree against the 
? gagor. Notice was issued on the mortgagor and on 
S ‘on. the date fixed for the hearing of. the’: pplication 
4 ereneer was, Tepresented ‘by_.counsel. : 














ecreé of the 
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decree= holder was. absent. wv 
therefore, dismissed for def: al d ore 
then, without making any. “appl 
‘order of dismissal. for default tset 
~ application fora personal « decree. 
was opposed © ‘by the defendant, 
decree was finally | passed. by the ‘trial 
respondent appealed to the District Co 
‘District Court set aside the decree. Th 


Tis" ap 
whether the provisions: of Rule 9 of Order 9 of the 
Code of Civil Procedure apply to the case. 

‘It is contended on behalf of the reg ondent: that: 
in view. of the provisions of section 141° ‘of the: Code, 
Rule 9° applies ‘to a case such as the present. Sec- 
tion 141. ays down that the procedure. provided in 
‘this Code ‘in regard to suits shall be followed - as far 
as it can be made. applicable. in all proceedings - ‘in 
any Court of civil: jurisdiction, It is conceded. that 
this section has: no application to execution proceed- 
ings. Tha S ecided™ by the . Privy Council = 
the case of. Te rasad'v. Fakir Ullah: Ds 
then an application for a personal decree be ‘held = 
be an application in execution proceedings the - 
ordinary: procedure relating to suits would not apply 
and. the. dismissal of first application for a personal. 
decree ‘would. be no ‘bar to a subsequent: application. 
for a similar decree, It seems to me, however, that.- 
‘the District’ Court : was* clearly right in its view that. 
the - proceedings cannot’ be regarded as. execution. 
proceedings. This point was decided’ by a*Full- 
Bench of the High Court of Calcutta’ in ‘the case of. 
F.H. Pell v. M: Gregory (2). The -actual “point for 





















(1) (1894) 17 All 106. (2 1924)30- Cal 


appt cation in’ exe ff ‘ 

CO! d- on. behalf at thie. -< 

: not conclude the matter. 

af the application be not an application in ¢ ei 

: t ‘does not necessarily follow that: 4 isd 





VoL. bee 6 


the ture ‘eb ‘suits. 
' guardianships, ant 
executions: ” Fo 


Semaine the provisions: : 

le of Civil Procedure would apply.. 
they should. not also apply to: 
tion. Rule. 8 of. Order 9 says : 


; “and. Rule Q. provides that ‘ phere: a: 
or | partly dismissed 1 under Rule. 8, the 
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ee se b oe ok Acne 
which could not be cHetemined oe 





: action. That. cannot. A 
. There ‘is only one calle of scion ‘and once a fein 
“on that cause of action has been. decided and: 
Es aeuecre’ on no further cause of action. remains. 








"MYINGYAN MUN ICIP PALITY. 


1930 : 
wens | | MAUNG PO NYUN. * 


Contract Act (IX of 1872), Section 130— Continuing SudtaileeGharahtes 
1. for fidelity of a servant not revocable at will—llustrations ‘to Indian Acts, 
~- effect of. ee 

“The respondent executed a bond guaranteeing the fidelity of. a servant of the: 
appellants, “Subsequently, ‘he purpesten to wit rasy thie guara ee by a ‘weet 
notices 900" . cae i 
Held that the guarantee, i in, the nature of a security feu the sérvant's fidelity, i is: 
‘ nota continuing guarantee which may. be revoked by the: guarantor at will. 

Held that a. guarantor for the fidelity of a seryant is allowed: ‘asa measure of 
“equitable relief to recall his guarantee from such h time as’ the servant i is proved. 















ed ee of this. Court im: 








to be guilty of misconduct or r fr 
completely: changed. sian, Be ye 
" Semble: The illustrations. to Indian ‘Ac 0 be used as 
guides only andnot as authoritative and bindi 

Burgess v. Eve, 13 Eq. 450; Lloyds Vi 
Foxall, 7 Q.B. 681 ; Sen v. - The Bank of Bengal, 


a: 


Ganguli for appellant: 


niblis vy, 
10 LB.R ee sue tala : 











Maung Ni for respondent, é4 


Nyun, in the Township ‘Court of -Myingyan on a 


guarantee mortgage bond for the sum of Rs. 760-9- -O. 
The Township Judge gave them a decree for 
On appeal to the District Court this. 


314- 10-0, . 
igment was. 











t aside” and a sa 


On appeal to. ‘Bis « Court it. _was held that a, 
guarantee. in question was ‘a. ‘ colitinuing guarantee ’ 3 
within. the” pean. of ‘section 130. of the. Indian. 


and in ee ‘was: recalled: ‘by the ia near The 


appeal was, ’ therefore, allowed, judgment being given 


for the: respondent in both the lower Courts. 


To turn to the particular facts, the: Municipal 
- Committee: had appointed into their service a Tax 


Collector by. name. Maung Ba Khin, They - were 







recites, . 





es" has 


S Patent Appeal... - 
‘Committee, appellanits 
before this Court, “stiéd ‘the respondent, ‘Maung Po 


fZobtaining a bond for. his good behaviour. ' 
id. was executed by Maung Po Nyun. ° It 
inter alia, that whereas Maung Ba. Khin’ ‘has - 
been appointed a whole-time Tax. Collector, ithe: 
property: ‘described in the schedule. is mortgaged. for. 
the purpose of in” part Se Cun and indemnifying 





“4938 


MYINGYAN 


’ MUNICK 


PALITY: 

: ag ‘o, 
Maunc Po 

NYUN, 










be [Vot. Vill 


isn meaning of se 
‘Gomttact Act i : 












called a contig Soviather e 
Section eee funs: as’ biceieaieblt 






; as to feiteré ‘rarissidtion®;_ By : 
@. Section 427 defines: sg e 
- gudrantee ~ Fra 
~ > “Roything doné, or any promise tha 
the: ‘principal debtor may be a sufficient: ec sit 
surety for giving the guarantee. ” 
All contracts of guarantee are doltahersk. contracts. 
The main contract on which the: Beane here 




















“ Alunicipality, The ‘Coriseakeeoe! 
was, therefore, the continuation | ° 
. fies. of Tax Collector: hs 
-. The question is: Did the ee 
series: of transactions ? ? Gases ir 






: the English 
eee eatin is 






fidelity of an tee fi is non-revocable._ 





‘the observations of Lush, L.J. in Lloyds v. Harper . > N¥BN, 


This view was also fiken by the Privy. Council 


‘in Sen v. The Bank of Bengal (2), a -Rangooii 


‘appeal concerned with the ‘guarantee. wed for 





185, Lord. Shaw said: ( 

‘transaction’ as one of. guarantee field that it was not 
a continuing guarantee, ard their Lordships think 
tightly. The words of the «section are ‘A guarantéé 
‘which extends to a series of transactions is called a 
continuing» guafantee, ’ There was no sériés of trans- 
cactions here. It was one. traiisaction, the appoint- 
ment ‘of © Edward Stephen“to a placé of trust in thé 
Bank. So long. as he continued in that place the 
guarantee refiiained. ” 


‘Tt is to be ttoted that in that case it was atgued 


that the duties of 4 cashier in’ haridling - his 
employer's none: from tine to tittie amounted to a 
series of ' trans 
4295.*: : 

Part. of the. 








rouble in 1 this ‘case has arisen, I 


‘think; by reason of Illustration A attached te section 


129." That: ‘illustration runs as follows :— 


‘4; in. consideration that B will employ C in collécting tk 


rents of B’s zamirndati, promisés B to be responsible to the 
amount of 5; 


of those: rent 






‘his ‘is a continuing guarantee.’”” 


The illustrations to the Contract -Act:are, in aL tiy. 
opinion, to” “be used a3. “guides | only and not as- 


authoritative - and binding: declarations of the law. 
Itis to be’, noted - firstly _ “that © ~ Hlustration - hid 4 
(1) (1880) 16 Ch, 





fons within the meaning of section 


ees, for the due collection and payment by i : 





Connes, J 






' [Vot. VIF 









English case, 
ons’ are ; whilst 
nae: Be before us, now,. 
it. is in direct: conflict with ‘the. opinion . expressed in 
~ the Privy Council judg, ent. above. 
-.. T have been unable to find. any modern case in 
which a guarantee has" been. held ‘to bea continuing 
one, which depends ‘upon: a main contract of employ- 
ment between a master - and a servant in the nature. 
of a surety for the servant's fidelity. As mentioned. 
above the only susviving cases of. continuing guaran- 
tees are those in which a third - party stands surety 
for the due discharge of a mercantile a ount or a 
floating balance between two. busin ¢ : 
‘that the .illustration is wrong as a sI ment. of law. 
“There is some authority to show, - however, that 
in the case of 4 fidelity. guarantee once exact infor-. 
mation has reached the. surety... that the principal 
debtor has been guilty of ‘misconduct’ cor the position 
has completely changed the surety ‘is ‘entitled to re- 
call.the guarantee as against the creditor or, as he 
would be called in English Law, the obligee on the 
bond. For .example, in the case of Phillips v. 
-Foxall (1), Blackburn, J., as he then was, said, 
quoting the case. of Burgess v.. Eve (2) from the judg- 
- ment of Malins, V:C. : “ But if there is misconduct on 
the part of. the person. whose: fidelity is guaranteed 
_ for instance, if a man guarantees: that a collecting 
clerk shall duly account for all. mo: received | by 
him: and — that collecting clerk ‘to have 
embezzled his employer’s money, teasoa ‘requires that 
the man who entered into the. ‘guarantee because he 
--beliéved the: person to: be of good. character, when he 
finds he is: not so and not. to:be trusted, should have 






























~~ (@) (1872) LR. 13 Eq. 450, 
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the power ‘of saying : [ 
I gave you ; I give y ist him seus 
any more,’ Notwiths 
I am clearly of opinion 
into such a guarantee an 
the person whose. fidelity” ~ has 
right to» withdraw that “gudiarites “when bat: person 
has been proved. guilty: ‘of dishonesty.” i 
Quoting further from : the judgment of Malins, 
V.C;,: Blackburn J. said : ‘“My opinion is, and I 
an: ‘expressing: it, that a. person 
vill have. a. right to say. to 
“You will cgn tinue at: your own 
peril to employ the ‘person ‘on whose behalf I gave 
the guarantee” provided that the clerk or other person 















for him.” oe ne vig . ? 
_ Lord Blackbur, owever, was careful to say that 
this was a form. of. equitable relief and such a relief 
‘must of. course “be. very ‘strictly administered. Ly 
instance that. the misconduct ‘itis 
he time of the ..revocation and 
hat is the case here, Examining 
wn evidence i in the: Township Court 
said: “I did not suspect him when 
T heard that: he lost money ” (he is referring to Ba 
Khin). And again, “TI did not make any enquiry”, 
And later}. ey asked. him” (that is, a man called. 
Maung Ba Sin, the’ President of the Municipality) 
“if he fad received my application and he said. he 
had passed orders. I got up and came back. I did. 
not know. how much money. was | Jost, I heard that 
amoney w lost in the Municipal | ‘office ‘and. not that 
Ba Khin™ had - lost it. Nobody asked me to. Make 
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1€ lost the money. 
-know whether 
the amount.” 







papi tates Evidence Act uw of 1 
Are. W of 1908) section 11,. : 







one-sixth share i in certain Jand, Ina previous suit for ejectmeit, in which the: 
; first respondent had been plaintiff and the appellant one of the defendants, a. 
judgment of the Board in 1927 had declared thatthe share now in suit was the- 
‘property of the first respondent. The appellant contended that. ‘there was no- 


: res judicata which barred him from maintaining the present suit’ as the above: 
: pi Nant, being t the tenant of 


dian ‘Evidence: Actr- 
Pe possession been 

















ction oF effect fy 


ge; “deter-- 
are in suit: ; 


WEN AND SIR 
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_ Appeal” (Wo. 4 € 71930 
High - Court (June. a 
J ‘VertanNEs 


District Court of Ta 
The siolicns J it 


ak 
- ROBENSON. 










stiaké in éertain land; aboat. 30 acres in ex! Ah at 
Kokine in Rangoon. a 
A pene issue “was , framed in ‘the “following 





‘eferred to was” that of ihe Judicial Committee in 
1927 in the appeal Vertannes v Robinson, 1.L.R. 5 
Ran. 427; L.R. 54, LA. 226: The material facts 
appear. {gm the her cigiias of the Pgs 





“The ‘High Court, affirming*the coae of the 
District Judge, held that the suit was barred by res 
ae as the previous decision of the _ Judicial 





by. se tion 11 of the: Code ap Civil Procedure, 1908, 
The Courts in, ‘Burma misinterpreted the judgment of 
‘the Board in 1927. The Board ‘did not. it 
hold that the appellant was for. ever debarr 
recovering his share, but merely that he was 
in that suit.from denying” the. first respondent's © 
- The: estoppel. under. section: 116 of the Indian Evie 
dente Act, 1872, exists. only. 0. long a as: “the yelation 
















in LAW REPORTS. | [Vor. et 


a Bilwas Jevuwar v. 





_ Sate @) Cork v.. Adie Ne. At 3 Doe v. Baytup 
: The same view has been taken in India: 
~ Vasudev Dajiv. Bavaji Ranu (5), ‘Baiganta: v. Himmat 
: (6), It is very unlikely that the Board in 1927 
“intended to decide that the estoppel: forever: barred 
~ the. appellant without hearing any argument upon 
© that point. The appellant's petition. to. alter | the 
terms of the proposedOrder in Council - was. dismi 
~ sed, not because their Lordships: were. of. opinion 
that the. appellant was forever barred, but. ‘because in 
their» view the order had not that effe ct and’ rightly 
: expressed the terms“of the judgment. .. It: 
‘that the defendants would be entitled 













= Valeo, K.C. and Pennell _ the. fist: respon dent. 
“The: judgment of the Board in 1927 and the Order 
in Council state in clear terms that the first respon- 
dent is the owner of the share now in suit. . The 
language used, and the. provision for a partition at 
the ‘instance of the” respondent, are’ consistent 
only with the Board having finally. determined 4 the 
“ownership of the share now .in suit It is. an esta-. 
blished. ieee of res ERS tha e Court does. 














“ay (191s) LLR. 37 Ail. 557, 367: LR. 42... 
© (2) (1815) 4 M.& S. 347; 103 E:R 862. 

(3), (1877) 2 App. Case 423,435... 
188; 111 E.R, 384; cpeier 







44) (1935), 3 Ad. & 
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as 







1 dgineat relied on 719% 
Hon. 16. oe SEA. 


not consider’ the reason: for the 
as an estoppel. At the. date of th 
the terms of the order the Tease 





VE on 


to warrant. the Board in treating its | clea terms as 
being used inadvertently, It is. not an unreasonable. 
. view under section 116 that as:the denial of title. was 
maintained until the decree’ an estoppel . arose per- 
manently establishing the landlord’ s title. agninst. the 
appellant. - — ene : 

Dunne, K.C.—replied. 

March 21—The judgment of their Lacdahis was 
delivered by Lord Russell of Killowen. 

The matter under appeal before their Lordships i is a 
decree dated the 19th June, 1928, of the High Court of 
Judicature at Rangoon, affirming a decree of the District 
Court of Insein, dated the 8th March 1928. The last- 
mentioned decree dismissed, on a preliminary issue, 
a suit brought by the appellant to establish against 
the first respondent his. title as absolute owner to a 
quarter. of two-thirds (or an undivided - one-sixth 

a dapds. ~The appellant claimed to 





of Sarkies Vertanties who bad, died. intestate as. to 
the land on the. 18th May 1897. 7 

‘The. District Court dismissed. thee plaintiff's action 
on the. “ground that a judgment of this Board on 
appeal in an action to which the present’ appellant 
and. first respondent were parties, had finally dealt 
with the question of the ownership of the said share. 2 
The High Court: “affirmed. this: dismissal on the same ~ 
, Groundsye oe 

The. said_judgine en the : Board: was” ‘deliveted 
on the occasion ° ean’ appeal. in an ejectmient action 
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Jent (hereinafter 
f. the said land: 
ok present. 


being ie tenant, ‘was estopped u 
fhe Evidence Act. : ga 

-The ‘Board held. that ~ as reg Idren 
other than’ Vertannes, no case of. under 
section 115 had been established ; “and that as regards 
_ Vertannes, he being clearly estopped “under section. 





Saf: considering whether he might also be held estopped: 
under.section 115. Their Lordships. humbly. recom- 
“mended | His Majesty _ thatthe ju nts: of the 
‘District Judge and. of the. Hi hould be 
discharged and that in lieu there 1 

-have a decree for ejectment a 
e widow, and that it be de 
as entitled to one-third and. 
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liberty to Robinson. or to 
three children to apply 
- Vertannes seeks by his pi 
decision that ‘the one-quarte j 
declared. by this Board to be the prop rty 6E Robinson 
is. the property of Vertannes, not by: any title acquired 
by shim subsequently. to the date of the Board’s 
decision, but by virtue of a_ title then existing: in: 
him as..one of the children of the intestate. He. 
- Claims that he estoppel. ‘under section 116, which 
prevented : m from - asserting his title in ‘the eject: 
ment. action, was temporary’ only, and ceased ‘to: 
operate when he gave up possession of the land and 
when his tenancy accordingly came to an end. He 
claims. that being no longer estopped under section 
116, he & is now entitled to assert and obtain a 
declaration of his a and that the matter i is 
not. res. judicata. et pee 
_. In view. of. the wording of the previous 5 jada Sf “ ES 
of. this” Board in the ejectment action, their ‘Lord: 
- ships are unable to accede to these. contentions. 
The. language ‘is clear and > unambiguous, and 
) its tenor the judgment of this Board 
> determine finally and conclusively the 


OO A, 
“VERTANNES-_ 


ROBINSON. 


















Not only did the Board declare 
to belong: to Robinson, but their Lordships 
a with the widow’s . one- -third and made — 


vious : jadement OE the 
an the same parties. 
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Fisey hat the intention a 
“2 9930: 


iw Dele ct 
_ “VERTANNES 


"Feaned: as to basi it clear that their ‘Lordships were not. : 
é deciding’ ‘that Vertannes was. not entitled to. assert his 
title as one of next-of-kin of his father gainst E 
The Board - heard this petition. 

1997, and it was. dismissed with. casts.” : 
~ language ‘used by Lord Phillimore in announcing the 
-Board’s decision-on that occasion, their Lordships 
x are satisfied that the Board: i 
“decision on the appeal should, : 
and Vertannes, finally and cohelasive 5 
‘ownership of ce one-quarter of two-thirds: : 
subject-matter of the new action: Indeed, itis difficult 
to imagine why, unless such was the Board’ s intention, 
no relief should have been granted on the petition. . 

'. Their Lordships feel themselves constrained, 
- without expressing any views as tothe construction 
- or effect of section 116, to hold: that the appellant i is 
ees By the judgment delive Jon fue 31st March, x 


























: Spe. disriissed: with: costs, oe ee 
‘Solicitors for. appellant. Brawiell: & Bramall 
Solicitors for first ‘resp "Waterhouse & Co. 
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_ CIVIL REFER SNCE. 


a i Sir B. H, Heaid, Acting Chief ‘Tuslice, My. “Tustice Otter, and 
Mr. Justice Ormiston. ; : es 
In the. matter of Section 241 of the City of- ‘Rangoon Municipal | 
“Act, 1922. 


‘THE GOVERNMENT OF BURMA wee 

v. Saent 

L CORPORATION OF THE CITY 
‘OF RANGOON.* 


City of Rangoon Mainicipal Act, 1622—Sections 29, 31, 230, 232 and. 235— rule 
making power. of the Corporation—regulations made without the sanction 
of Goverument—validity of. 


_ Under sections 29 and 31 of the City of nee Municipal Act- of 1922 
.(as: ariended by Rangoon: Municipal Amendment: Act. (Act XI of 1928). the 
Corporation is authorised to. pay to its officers such salaries, allowances, 
perisions and: gratuities as it may think fit or reasonable. Section 230 enables. 
the Corporation to add to the Schedules of the Act, which are-deemed .. 
to be a part of the Act. By section 232, rules made by the Corporation are 2 
‘rendered subject to” the sanction of the Local Government and havé to. b 
finally published in the gazette. Section 235 lays down on what matters 
_ the. Corporation may. make rules and_ this list does not expressly include 
passage allowances, 


The Corporation - cat ‘first aed rules under sections 230 and 235 and: 
submitted: thei tothe Local. Government for its sanction. The sanction wasig 
refused. Tlie: Corporation, then, proceeded to frame regulations to: provid 
passage allowance to its. officers. purporting to act under sections: 2 and 31. 
The Local: Government took exception to this procedure and referred the: 
matter. to the High Court:: 





















Held (Heald, ACJA dissenting. ) that’ the Corporation has power by regula 
tions, to provide for passage allowances to its officers. 

- Per Ormiston, J.—Sections 230 and 235 are not mandatory but enabling: 
and it’ would be unreasonable to hold that matters specified in section 235 
could. not be dealt otherwise’than under sections 230 and 232. ‘The legislature: 
intended: that under ordinaty circumstances the eee should have the 





Per Orres, j—In thé present case a is not pic a duty throws 
Corporation : io. make rule as would justify the interpretation of sections 230°: 
and. 235 to be mandatory, ..The -Corporation ‘has unfettered discretion to make: 






* CivilsReference No. 2 of. 1930, 
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a 29 (3) and 


‘Munraiéat: ie 
CoRPORA- - 






TION. OF: “rules. * “The. - y. 
“THE CITY OF -régulations \ 
RANGOON; 


OF thé: Act. 
ally~ as pape Making standing oiderstix i reipegt of ‘mi 
ions 29, 31, 230 and 235 must make them as tales whi 















2s ae service of the Corporation andes seston’ 2 
2 of the City of Rangoon Municipal Act of 1922.” 





Héaiy, A.C.J.—Section 241 of the City of cae 
i ipal Act ae that where any dispute arises 
n and the Loeal . 


fo of any of the: 
“provisions of the Act the Local ‘Government may. 
Aan. at the Rtgs of the es ee draw. 





Saks 


op on of the Government Advocate ‘the 











“was “not 





- yut 
‘was. entitled to ‘proceed ‘by way of “ ares 
‘which did > not - reqtite the sanction of the Local. 
-Government: “It accordingly adopted the draft rules 
as ation’ at its meeting of the 9th of October, 
1928, and it claims that those regulations ” are now 
in force. 





The: Government of Burma contends that it was 





‘pa ed that whenever oceasion shen arise for mak- 


ing ‘permanent provision for any of the matters for 
‘the sregulation of . which’. power to make rules was 
given. such provision should be’ made by way of rules 
and not otherwise, that: is to say, the Governiméiit 





eontends that- the Legislature intended that, whén- 


_ occasion for the exercise of the rule-making power 
' given in »séctions..230 ‘and 235 of the Act should. 
arise, there should be coupléd with that pee a 
duty to exercise. it.. 

FRE: Corporation, on the other hand ifisists that 

“may” car never tea 
‘provisions: of the Act indicate that it Was not intended 
that rules should be made for the purposes of 
- section 29 or 34. 

The: Govelinent's. case that standing ofdets: regi: 
Jating matters for which power to rtiake fulés is: ‘git 
‘must be in the fotm: of ritles.i8 Based on the fol! 
ing considerations. When the Act was passed. 













oat in ere matter. oy. way of a “MUNICIPAL 


ean “must” and that certaiti’ 
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; ules. may, it is con- 
_ regar led as _ tadicating the 











“gant gee the public Ne only: indirectly, as con- 


‘ducing ‘or being intended to conduce ‘to. municipal 


efficiency, examples of such rules being the rules 
for the service of notices, for. the preparation of 
assessment lists, and for. the licensing of surveyors. 


or plumbers, all of which were included. in. the 


schedules as passed by the Legislature - itself. Section 
230 of the Act. provides that the: Corporation may 
add to those schedules rules (not inconsistent with 
the provisions of the Act) to’ provide for any of the’ 
matters dealt with in those schedules or for. any of 


the purposes specified in section 235, and. may amend, 


alter or annul any rule in those. schedules. Section 


.235. says that in particular and without prejudice to 
‘the generality of the powers conferred ‘by sections 


230, 231 and 233 (2) (3) rules made under those: 
sections may provide for certain matters specified in 
the section, including the conditions of ‘service of 
Municipal officers or servants,.the leave allowances,. 


pensions, gratuities or compassionate allowances of 


Municipal officers and servants on their retirement, 
the pensions, gratuities or compassionate allowance ie 
which. may be paid to the widows or other dependant 





relations of Municipal officers or. servants. who have. 


ied while in service, the amount of conveyance. 
wance payable to Municipal officers, the travelling 
allowance of Municipal officers « or servants, and the 
contributions: payable by the Corporation to a Muni. ’ 
cipal Provident. Fund. Section. 233. ‘of the “A 





Vor. V Hy 


uel 
ywer to - 


ee 45. those which are the * aitbfect 
the: resent ' “fegulations, ” since _ it: has 














ainental Rules which conta. deer tov: 
me nditions oe service, Pays and. allowances, 5 






a OtaGOA ‘on. vtiee other’ hand euaitenay tha 
ayment of .. passage’ allowances to its officers “is 
" latter about which. its standing orders must be 
in 1 the, form of fules.. It bases that contention mainly 
-on thé ‘wording of an amendment to the -Act which: 
“was effected by Act) IX of 1928. Section. 29 of the 
nicipal’ ‘Act dealt. with the appointment and terms 
ervice. of the: ‘Health: One pBecretaty: HESESECT, 







original ‘1 y et 
such. 


of: sec-- 








: TION: [OF 

THE CITY. OF 
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RTS. [Vou VIII 


| apfBat- 











lowan 8, : “pensions, ‘anid ‘brathities.” 
ld make on. their. peoate such, ol uaa to 


“ha no. cokes to pay. nantes: ‘put A ; 
: officers mentioned in section 29 although for. its other 
officers and a it could pay allowances, peveinlis 


That. was not the intention of. the 
ypc) 29. was - : gmended by dhe 


. pay, io the piiets. mentioned thensit'as ach. allowances, 
pensions, gratuities and provident... f butions 
‘it might think -fit in addition aries: 
hat addition. put. the, officers méntioned sections 
29 and 31 on the same footing sO far. as conce red. the 
_ power ‘of the Corporation to. pay allowances, pensions, 
gratuities and provident. fund contributions, and that 
‘was all that it was intended to do. But by the same 
ae Act a IX of: 14928) a. new sec: ion, was 





















ties” “Or erie Ualigwetices: not. tb" off 
themselves ‘but. to the. widows or dependants of fe) one 
bo. had died while in’ service, ‘and its is’ 
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Cor, siaticnes we in ? accordan 1930 

seall, 230° read. with . section | Tig 
: : ‘GOVERN- 

gratuities: or compassionate. allowanée to. the widows dete oF 


or other dependant relations of any officers -or servants Brinata 
. So, 


appointed. under sections 27, 2Y, 30.or 31-who have . Municirg:. 
died whilé ‘in. the service -of the. Corporation.” ~The ee 


Corporation contends that. because this new section Thon 


contains. an \.express reference to. “rules” in respect © === 


; HEALD, 
of: the... rant of ensions, iran OF. ~ compassio te. nat gles. 






and 3, we are. bound otter that’ ‘sections 29° and- 
31 do. not: ‘contemplate. the. framing’ of the rules, - Tt 
seems » to: me- that’ the suggested. inference would have... 
been very’. much - stronger: if the two: provisions. on 
which it is: based. had’ been included in the Act at. 
the same time, but even in that. case, it world in 
my opinion have. been. negatived by. the ‘fact that 
‘clause. (vi). of - séction 235 actually provides for the 
framing. of rules: for the purposes mentioned in sections 
29. and.” ii iti is vin: my opinion: no: ‘part of the - 
ts nat: sections, for the purposes of . 
that’ rules should: be- framed, | 
n express indication of that intention, 
and it’ seems, to. ‘me clear that the words “ rules suae 
under section | 730. read with section 235,” which 
appear in’ section 31A ‘and in. no other section. of the 
Act... and: which add nothing ° to the sense of that 
see fon, were inserted in the section inadvertently 
atid unnecessarily and without reference to the general _ 
scheme and: drafting of the Act. Until this recent — 
amendment of the: Act by which the new section 31A° 
was introduced ‘into the Act there was clearly nothing: 
in the Act to suggest that . the Legislature. intended 
: that: rules should not be. franied for the . _ purposes of.- 
Wis 29. and. 31. On the’contrary there. was, as. I. 















“Met, “pananls the: " Siuuesied infesen 
“not rte to be made for. the “pu 


ihe: divendment: of sestion! 29. 











Von: VJIT] RANGOON «SE: 4 


unc nee to the 
‘sanction’ of the: Local’ Govern in: the - clause 
added. by the amending: Act. to.- section 29. and- in 
section: 31,. the. suggestion being” that if it-had been 
intended that - _Tules should . be :framed:: for © the . 
purposes | of. those. sections that intention would 
have been indicated by. stich a reference. But an 
examination _ ‘of the Act shows. that in the case of 
tions. for the purposes of which.rules having 
“law. have been actually: made ‘and were » 
intended t6 be’ made there is no reference in the : 
sections: themselves to the sanction: of the: Local’ 
Government: and I do: not think that the see 
is well founded. 

“The only other argument used i the Corpora- 
tion’s learned counsel in support of the Corporation’s 
contention that it was.not bound to make rules for: 
the purposes of sections 29 and 31 but was. entitled 
to make ‘regulations instead of rules is that the- 

- wording of sections 230 and 235 of the Act is per- 
missive and not mandatory, and that even: if it be. 
held that in certain cases a duty may be coupled 
with a power given a legislative enactment, still such 

a duty will only be coupled with the power in cases 
where the exercise of the power is for the public. 
good. There is good authority for the proposition 
‘that in enactments which confer powers, -and 
' particularly in enactments which confer powers on 

public authorities, language of mere permission’ may 
not preclude the existence of a duty. In the Bishop 
of Oxford’s case-€1) Lord Selborne said: “The language: 

(certainly found in authorities entitled to very high: 
respect) which speaks. of the words “it ‘shall be. 
lawful” and: the: like, when used in public statutes, 

bbiguous. -and. susceptible’ (according to certain: 
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0), of a disivelignaty or ang apbli- 
n my. opinion inaccurate. I agree 
with’ my “nob and learned friends who have’ pre- 
eedéd mé, that’ the: meéaning of « ‘such words is’ the 
same whéther there is or is not a duty or obligation 
‘to! use’ the. power. -which® ‘they. confer. 4 They are 
potential, and never (in themselves). significant of any 
obligation..-The question whether’ 'a Judge or a 
public: officer,” ‘to: whom a power is given. “by such 
_ words, ‘is bound: to use. it. upon “any? - particular 
occasion. or in: any particular manner- must -be’ solved 
i dluntde: ‘and in: general it is* to-be ‘solved from: the 


context, froti the particular provisions, er from the 


general : scope and objects. of the “enactment confer- 
ring the power.” Applying that -dictuim’. tg : 
_present case I-am- of opinion.“that:the scheme: : 

intention of'the Act-is that in ‘respect -of -matters 
which ..call for standing orders the Corporation is 
bound ‘to: make rules when occasion for those stand- 
ing orders. arises, Govérnment having - power to 
require it to make rules, and -in' default to make the 






. nécessary rules’ itself.. For these reasons.-I ‘would 


hold :that “although the wording of sections 230 and. 
235 of the. Act is permissive,’ nevertheless. there is 
a duty on the Corporation’.to’ make. rules for -the 
purposes. for -which it’ is. empowered’ to*maké rules, 
when circunistances ‘calling: for:such rules exist. 
Since in this case: the Corporation. actually drafted. 
‘rules: and’ submitted. them “to: the - Government for 
sanction’. it’ may be assumed: ‘that qn. -the Opinion’ of. 
the’ Corporation ‘circumstances: calling. for such | rules 
do.éxist; “With: reference to the contention “that the 
Court will not * couple a. duty with a power given by: 


ae ‘legislative. ‘enactment - except’ in cases where- the 


exercise of ‘the: Da ‘is. for oi es eed ry 
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payable to Munidipal: officers » “or servants has no* 
connection. with’. the public: ~ good, T° venture to 
suggest that the dases ‘in which: it was necessary to 
. consider the: question whether or not the exercise of 
a power-was for the public good in order to deter- 
mine swhether there was a duty to .exercise the 
power, were cases where the intention of the Legis- 
lature was ‘not clear from the Act itself, and that in 
cases, like ‘the present case, where the intention’ is 
clear from: the’ actual provisions-or the scheme of 
the Act,: ‘there i is no need to consider stich a question, 
the® Gourt being concernéd merely with the intention 
of the Legislature:. But if it is nécessary to consider 
whether .or not’ the : ‘exercise of ‘such powers as 
SI gin ‘question in this case is for the public 
T° would say“ that from the very purpose of 
Municipal - legislation there arises a presumption 
that powers ° given by Municipal enactments to a 
Municipal body are intended for the public good, 
as teriding tothe efficiency of Municipal admin- 
istration. If on the other’ hand we are to look 





a perusal of the Abenicipal rene atid” “particulatly 
of sections 230,232, 233 and: 235 atid the original 
schedules; I°:have ‘no doubt ‘that the intention of 
the Legislature when it passed the Act was that 
if occasion arose for standing orders in respéct of . 
matters such as those mentioned in section ~ 235: 
or in thé . ‘schedules, oe standing | orders: must 
be-in the form: of rules. ° Paglia en Be OER 

With Peference’ ‘to. the- Corpstation’s | ‘claim “to 
be éntitled to-make what are in fact tules~ under 
~ the . guise -of .“ ial aemcpoell ‘it may »-be’ ‘ioted that: 
the’ only’ reférencés' ito - “regulations” which occtir’ 
in the’. Rangoon ‘Municipal Act are-in ‘“séction 148 
whfth “dedis’ with: ‘emergency provisions for the 
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© anc in the “évent 
visited atened- with an 
gerous © ~ disease. ° the | “Commissioner 
ic notice. prescribe “ temporary regula- 
s”. to prevent the outbreak. or... spread of 
the disease, and in. ‘section. 207 which provides 
punishment for. contravention: of the. ‘provisions 
of ‘such “regulations. ” There ig: a. reference’ to 
“regulations ” in «Rule 2 of Chapter. FV- of Schedule 
II to the Act -which says that. no person. shall 
‘obstruct streets except. with: the permission of the 
‘Commissioner | ee ‘in accordance: -with 
‘and “conditions “the Corporation “mn 4 
‘either generally by ‘regulation ” or “in edc 
case, but that rule did not: form. part 
or schedules as enacted but was a later: aden 
The Corporation has also purported to ‘make. “ regu- 
lations” under section 163 of. the Act,<but that 
section gives no power to make “regulations” ” and 
section 235 (xxii) contemplates the framing of 
“rules” for matters covered by section 163. It 
appears therefore that the only “regulations” which 
were contemplated by the Legislature at the time 
the Act was passed were the temporary regulations 
which might be made by the PRES ORGE under 
section 148 of the Act. — 

The case, put shortly; seems to me to be as 
follows :— ae 
_. Sections 29 and 31 empower ‘thé 
pay allowances, pensions and gratu or.its. officers 
‘and servants. Section 235 says th Corporation 
may. make rules for the payment of -leave allowances, 
acting allowances, pensions, gratuities, -or compas- 
sionate allowances, conveyance allowances, and travel- 
ling allowances. That. section does not mention 
“ passage allowances ” -as- being among’ the _purpéses 


























seneanee to 
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provisions. for the payment of ‘pa é allawatices to 
Civil officers were in existence: E. the: time when 
the Municipal Act came. ‘into force, but. passages 





or pas age allowarices are. .in -my* ‘opinion. ejusdem 


generis with . various - matters mentioned. : in section 
235° and particularly in ‘sub- -section: (vi). of that 
section, as. being matters for. which rules. may be © 


made, and in view of the provisions -of sub- seétion 
onl of that. -_section,. if--the rules for - -the payment. 
ion submit-., 
ted ta: the. Local. Government had’ been. sanctioned 





allowances. which the Corpor 





*and brought into force, I do. not: think’ that any 
Court would have held that they were ultra vires of 


the..Corporation... The. Corporation undoubtedly in 


my opinion had-power to make those rules, and the 


need for: the rules -had admittedly: arisen: © The 


power to make the rules was in my view coupled 
_with a duty to make those rules, because the 
Legislature, when it passed the Municipal Act, 


intended that standing orders relating -to allowances 


should be in the form of rules, that intention being 
shown by. the express provisions of sub-section (vi) 
of ‘section 235 and not being negatived either by 
the wording of section 29, as amended or by that 
of section 31. 

I would therefore hold that the eee in 
purporting to make “regulations” for the payment 
of passages to its officers without the sanction. of 
the. -Local.Government-required by section 232 (1) 
of the Act was acting illegally, the true interpret- 
ation of ‘sections 29 and 31 read with sections 230 
and 235 of the Act being that in respect. of the 
matters. mentioned in those sections .the ‘Corporation; 


if it makes- standing. orders at. all, : must. make them. 
in: the. ‘form Of _ fules, »- which are. subject .to.: the: 
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1  Sgnnetioed wat £ 


ae cal Goverittient: “aad ‘cannot make 
‘Gotpn them in the form: of relulaniess so°as to avoid the 
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BuRMA 










v. 3 Inv the’ circumstances of the - case F would make 
Municrean : 
CorPora, 10. “PEST: for’ costs. i ; 
TION OF : : . 2 i : 303 
THE Cray. OF. ¢ 
RANGOON. ©: AORMISEON, Pate sdigpute ashe: arisen . between 


HEALD, by Municipal. ‘Corporation ~ of. Rangoon © ‘and.. the 

ACE Local: Government as.:.to. the interpretation’ of ‘certain 
of»the. provisions of the . City: of Rangoon: ‘Municipal 
Act. (Act VI-of .1922), thes Local Government: ‘has, 
under . the provisions -of section 241° of the Act; 
referred to this . Court the SPeasieeht i of the? 
anesBon — a ee ee a oe, ae 


“ Whether the Cor poration is is “competent to imake. provision 
by resolution and regulation for payment of passages to 
officers in the. service of the Corporation ‘under sections 29. (3) 
and 31.of the City of Rangoon Municipal Act, 1922 ?” 

Section 29 (1) directs the ‘Corporation to appoint 
persons to be heads of’certain departments.. Sub- 
section (3), which was. added by City. of Rangoon 
Municipal Amendment “Act, 1927 ° (Act XI- of 1928), 
is as follows: To-each of the’. said. officers the 
Corporation shall. pay, ‘in addition - to.. their. salaries, 
such allowances, ‘pensions and gratuities, and make 
on their behalf such payee to evens * OP 
sues funds, as it thinks fit.’ 

Section: 31° enacts* that:::“ The Conese shall 
Senet such .-other officers'and servants: as are. neces: 
sary: for the efficient - ‘carrying out of the’ purposes of 
this: Act and ‘shail assign to them such‘duties, and 
shall pay: them such salaries, allowances, *pensions‘and 
gratuities, and make on their. behalf: such payments 
to:provident or-annuity: funds, as it-thinks reasonable.’’ 
i Section 229 provides that thé Schedule: sattached 
to the’ Act-aré-to-be deenied. to -be part:df the: Act. 
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Section 230. eiagiSles the: boipoiation™ 46: add te 
Schedule I to. IV rules to: provide. forany of the 


_ purposes specified. in section 235. By. section 232. 
(1: ‘the power to make rules utider section: 230. is. 


rendered ~ subject to the’ sanction: of. the Local 
Government and: to the condition -of their being 
made. after previous publication, By sub-section (2) 
all rules» ‘ngaade under: | section 230 are to be finally _ 
published in the gazette’ and.are thereupon to have 


- effect, as: if enacted: in the: Act. . By section 235 it 
rovided that. “in particular and without prejudice 


iS] 
te the genetality. of the powers conferred ‘by séction 
236, rules: madé thereunder may . provide. for’ or 





tegulate ” all or ‘any. of the following purposes’. and” 
matters.”’. Then follows a list of urrsases or matters. 


occupying 114: pages of an octavo volume. -The list 
comprises 52:-items, the: majority of them divided 
into. numerous ‘sub-heads, and appears’to havé -beeri 
designed to attempt .to cover the -whole field * of 
“Municipal administration. Item (vi) deals -with.:a 


variety of. matters relating to Municipal officérs and 


servants, . Sub-head: (b) is “the conditions of servicé 


- of Municipal officers or servants.” Sub-head- (fis 
“the payment ‘of allowances to Municipal officers. 
and servants, or: to certain of them, whilst: absent on’ 
leave.” Sub-head (7): provides for pensions, gratuities. 
‘and compassionate’ allowances to officers and-servants. 


on retirement: or discharge. ‘Sub-heads (7: and (&) 


deal. with conveyance and -travelling..allowances.. No: 
sub-head specifically covers ‘pastage allowances. Item~ 
(ii) is an. omnibus. clause, «: eal) for. sated? 


out: the purposes:.of this’ Act.’ 


“The Corporation,: bemg Aecnste of. ce slow 
' passage allowances «for: its officers, “framed rules. 
dedling:: therewith : -ander sections: 230. ‘and::.235:.and:. 
forwarded” them’. to the ‘Local Government: for: its’ 
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= with. ‘the ee rebnlationss: 


lee ce lea that the dischstion: ae iene :: 
“Corporation by sections 29'(3; and 31. of the Act was 
intended to be governed by rules madé i in accordance: 
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on. nas ony : 








ORE S Réeoon ‘wills in. its | - discretion): 
allowances. to ‘atiaerd ‘in its: service 










with ‘sections: 230 and 232. 
Sections:29 (3 and 31 are eoutied” in, tennis: of: 
the widest’ generality. There is no express limita- 


‘tion of the powers of the Corporation in respect 


of these sections to be found in the Act, other 


“than the express powers.of control conferred on the 


Local Government. One would have expected that, 


- if it had been intended that the Corporation . Should, 


be, compelled to exercise its powers by means of. 
rules made under sections 230 and 232 it would 
have been so stated in plain terms. Strong and 
clear evidence of intention should. be required 
before such a limitation is read into the Act- 


“Mr. Eggar argues that section 235 is evidence of 


an intention that all matters referred. to therein 
should be dealt with by rules made under. sections 
230. and 232. He says that the intention of the 


- Legislature was that such matters should be governed 


by rules which can only be made subject.to the 


TRheck. ‘imposed by the necessity of previous publi-: 


and. Government . sanction, rather. than by 


regulations ” ‘passed ‘by a mere: resolution: sof the. 
















carauehents ey seats 
Mr,. Cowasjee) th 





“The object: “of 
oth classes of. offi 





A further point may pe eottcedel, to Mr, Eggar” “In: 
omy. opinion. ~ passage’ bi are ejusdem generis 


ae 


ahd it would, therefore, be. competent 
on: to- ‘make raids in relation to: them. 
ovisions of sections 230 and 232. If,. 
is to’ be found inthe Act an implied 
the. Legislature’ ‘that all matters. falling. 
aubit of section 235 are. only ‘te be 
dealt: with by rules made under sections 230. and‘ 
232; ‘then’ the contention of the Local eae : 
is Nght and: that.-of the: Corporation ‘is wrong.” 

fe es myself, however, can find no such intention. in 
thé Act. Tt: is. rather the. other way. In the. first. 
: place, sections 230 and 235 are not eee but 
ing. The. Corporation...“‘may.”, .not . “shall”, 
le the: next plage tules, . “ata under: 










sited (6. ae eo made. Many of. the 
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or appear to- be, 
hink,’be unreason- 








e° than | iy “eu ihade 
Next, section, 29 draws 










. Ube the ‘Local: Govemnments “The. holder of such 
an appointment is irremoveable by. ‘resolution .. ofa” 
‘meeting of the Corporation unless: with the: sanction 
of the Local Government: His -salary -.once. fixed 
-cannot be varied without the previous. ‘sanction: of 
“the. Local.Government. The object of the. ara nding 
- Act. of 1928: was- to remove. imperfee 
‘original Act.’ By section’ 4, into.. 
“inserted ‘sub- section (3). purporting - 
“Corporation an unrestricted. authority in respect “of. 
‘allowances, pensions and _ gratuities | to- the. superior 
offftters and of making payments to their provident or 
annuity funds. Section. 31 of the : Act .of 1922, 
purporting to give to the corporation a similar unres- 
tricted authority .in respect of: allowances, pensions 
and gratuities .to.the other officers. ‘and: servants, 
: temained unchanged. In glaring-:contrast.in section 
‘antroduced. by section 6 of. the amending Act. 
provides that “ the Corporation. Way; in 14 
‘with. rules made under section 230 read. 
235” -grant_. pensions, gratuities. or comp 
‘allowances to. dependents | of. officers... and servants. 
order ‘that ‘the: Corporation may: ‘have lore to 
make such rules a) new.- -sub-head* is: “inserted 
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section 235 Gill these» consideratio 
conclusion. that the Legislature it 
ordinary... circumstances, cnaless othe 
the. Corporation -should. « have’: 


sat Rat URECIPAL 
regulations;: ‘not. snecessabily hating ae 


CORPORS- 
: ae TION OF 
aie ; - THE CIFY OF 
section. 235, ol need. only, satel on ‘two. other: atgu- RANGOON. 


ments: put: forward. by: Mr.. . Eggar. - “The. first 18. that _ORMISTON, 
it has been the previous. practice of ‘the Corp [ sage Ie 








Chapters. Pe: IV: and XVP of. the! 
. “This argument.is irrelevent to- the’ 
her. ‘the Corporation has power to make 
sulati ns without resorting to this ee ane 











‘that: the Corporation should have ihe! power, ‘ 
ofa mere. esolution, cameos tases BY. es 


re is: eufficienty in’ reply 
to: sofort. the: ‘emergency power 
et Government by. section 








fader aiveeolien: obs ere 
to “comply _ with .the. A aes 
+ : oto be. fixed, the’ Decal 





a which: Ralls: on 1 final: sublicatiGhy in the 
gazette, have effect ‘as if enacted in. the Act... If the 
‘Conpetation. did ia te oe " a 
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Governinent, It is necessary to see, therefore, whether 
upon a fair egnstruction of the Act as a whole such 


peeeaee must’ be resorted to. 

It cannot besdisputed’ that section 29. (3) and 
section 31 of the Act (by reason. of which there can 
be-no doubt i ‘think that the Corporation is given 
the power to make passage allowances), cannot upon 


. the? face ‘of them’ be construed in this sense. Nor 


can T° find anything in the Act, except that passage 


allowances are no doubt fusdiem generis with certain 
ofthe matters dealt with in section 235, and in the 
rales which directly or “indirectly makes it ingumbent 


upon the ° Corporation to proceed by rules. It. 


perfectly" true ‘that, by virtue’ of section 230 ae 
Corporation may add to the. Schedules (which contain: 
rules) and that by ‘section 235 they may make rules. 
for a very large number of matters therein provided. 
for. Tt" is also true that a’ vast number of rules. are- 
containéd ‘in Schedules which’ were actually published . 
with the ‘Act, ‘ind’ moreover, ic is” also. true that the. 


Corporation * “has already made rules dealing with 
gratuities and lias: applied the fundamental rules for 


Government servants | ‘to’ its” officers ; and . it is. also. 
tiie that* passage allowances may ell be said_.to. be. 


ejusdem’ generis with’ many matters ‘thus dealt with. 


I'do not‘ think, however, that the latter fact has any” 
real bearing upon “the matter, ‘for the question is not. 
as to’ whet the Corporation iss been in thé habit of. 


doing, ‘but what the Act says that it is bound to. do 
or not to ‘do. 
’ Thus there can “be no douke that - ‘the words of 


“363 
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THE 
GOVERN- 
MENT OF 
BuRMA. 
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CorPORA- 
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TRE CITY OF 
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_ OTTER, J. 


séctions 230° and 235 of the Act are upon the face. 


offthem merely permissive. It is said, however, that’ 


if their context and the. general scope of the Act are 


lodked at, it should be held that they are not. 
permissive only . but. mandatory. _If so I thinkg there- 


: GoveRN- SE See es 
J>MENT OF ob 


Some : 


woseieas: 
CoRPORA- 
TION OF 


THE CITY on “ 


RANGOON. 
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IAN LAW REPORTS. por. VIII 
f the Local 
€ required, 
arne as come to this 
-conclus n. E “the nature of 
the Act (which confers powers on n public authorities) 
language. of mere permission. may not ~ ‘preclude the 





existe! e.of a duty... That may be so. But in coming 
{ “Conclusion — that in” the . present 
duty exists, he reies upon was said 
he leading. case of the Bishop. of Oajord (1). 
that case the . material words of a section. in 








‘the Church Discipline Act were as follows: “ in 


every case of any clerk in holy orders who may. 
“pe charged with any offence . ... . “oe° it Shall 
“be lawful for the Bishop of the diocese 


‘on the application of any party complaining 


. or, if he shall think fit, of his own motion, 
to issue acommission . . . . .. for the purpose 
of making inquiry . .. . .” It was held’by the 


‘dteuse~. of . Lords’ that. such. -words -weré: permissive 


only. It will be seen that the position was. very 


‘different from that n the present case, though the 
“words may be said to be more plainly permissive 
‘than those under review. It might, however, have been 
_there argued with more force than in the present - case 
‘that a duty. was cast upon he Bishop to enquire into 


the conduct of clerks in holy orders. _It is verfectly 
true that on page 235 of the repor: Lord . Selborne 
says: “The question whether a Judge, or a’ public 
‘officer, to whom a power is given by such words, is 
“bound tosuse it upon any particular occasion;- 
~any particular manner, must be solved: aliun 
‘in. general, it is to be solved from the context, from 
the particular provisions, or from the. general ates 
and objects, of the enactment conferring the power,” 
. 7A) Law Reports (1879-80) 5 Appeal Cases, 214 at 285. 
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and in applying. ‘that ‘distim to thé: ‘present case th 





learned Officiating Chief Justice is. of opinion that - 


the scheme and intagpron of the Act is that in respect 
of matter$ which call"for standing orders, the: Corpora- 
tion isto make rules, and that the Local Government 
may. actually require it to. make rules, and in default 
may itself make the. necessary rules. He go 
say that that ‘being, in his’ view, the schemé af the 
intention of the Act, there is a duty. 

the Corporation to make rules for the parsuets 





for which it is: empowered to make rules should.. 
_ circumstances. “calling for such: rules exist. The 


question upon this aspect of the case therefore is 
whether from the scheme and intention of the Act 
there is a duty upon the Corporation to proceed by 


rules. In considering this the Act must be examined 


as a whole, and as I shall later endeavour to show 
its provisions do not seem to me to. bear this inter- 
pretation. Before doing so, however, I wish to refer 
_to certain passages in, the. Bishop . of Oxford's case 


which seem to me to throw considerable light upon 


‘the matter. 


Earl Cairns at page 222 of the report says: “T he 


words ‘it shall be lawful’ are not equivocal, They 


are plain and unambiguous. They are words merely _ 


making that legal and possible which there ‘would 
otherwise be no right or authority to do. They 
confer a faculty or power, and they do not of 


themselves do more than confer a faculty or power. 
But there may be something in. the nature of the 


thing... empowered to. be done, something © “fh: the 
‘object for which it is to be done, something in. the 


conditions under. which it is to he done, something 


in the title of the person or persons for whose 


benefit the power is to be exercised, .which may couple : 
the power with a. duty, and. make. it ‘the duty. of the: 





MUNICIPAL 
CORPOR\- 
TION OF. 
THE CITY OF 
_ Racoon. 


—— 


“OrtER, j. 


: ae for, or ‘Conditions. underjswliich the” ‘Act tole. 








ese the. ‘payment © of salaries) to be done ~ pre- ‘supposes a 


“INDIAN LAW. REPORTS. _ EVOL Vill 





duty” ipon’ the” Corporation. Noi can’ 1 see that 
nce. of such a duty may ‘be inferred from the 
the person,”: for’ whiose benefit the power 






is: to. be exercised. « Lord Penzance: ‘at | pages 229 


ad 230 of the report uses similar. words. ‘He includes 





amnone: the considerations relevant’ for the detetmina- 


ee a 


“tion of the question whether | a ‘duty ‘in such’ ‘a case 


"exists but includes ‘the words | tthe general” ‘objécts 


of “thie? ‘gtatute.” Tt can ‘scarcely be. dtgued T think 


that one “of ‘the ‘general © ‘objects ‘of the’ “Rangoon. 


Municipal” Act was to provide leave passages for ‘its 


séivants: It’ séems to me ‘on’ thé.” other” hand ‘that’, 
had “the Legislature | ‘intended that such a° “minor 
mattér as this should ‘be’ thé ‘subject of “a rule’ and’ 


the” satiction of : ‘the’ ‘Local’ Government, thig. could’ 


have quite © ‘Simply, beén® stated in “the® statute. 

“I do not propose to fefér in detail‘ fo’ the nuinerous 
authorities considered in the Bishop of ‘Oxfora’s 
case, but in’thé’‘well knowii’ cdsé ‘of Rex’ v. Barlow 
(1) “it is laid down that ‘where a statute. directs” the 
doing of-a ‘thing for’ ‘the sake of justice 6¢ the public’ 
good, the word “ tiiay” is the’same as thé’ word’ shall”. 
It doés tiot seem that it can be ‘said here that ‘the’ 
payment of leave passages ‘can’ be either for the sake 
of justice ‘or tlie’ ‘public ‘good, © ~The case of ‘Macdou- 


; gall Vv. .yPaterson iy may also be briefly’ referred fo." 
“Patt; of: the beadnote iri this case is’ as follows’ 
“The word ‘may’ in the 13th section of the.County- 
‘Courts Extension Act, 13 °& 14, Vict. ¢. 61, which 


"*(4)' 2 Salke:'609 (01 EVR. 516). (2) 11. C. B, 755 (38 E.R. 672). 
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provides, that in 
chambers may by -rule ‘o 
plaintiff shall recover:his costs, 
_ discretion, but to confer a: pow I 
and judges, in the course eof his. 4 





Le syould: ‘be eBectially defeated by givi 
i sand he held that. 





The léanlied ‘duthot ‘of seen on the iatetpee: 
tation of Statutes. discusses the. matter at pages 206 





















to 214 of th of that text book, and IT 
- cannot fing which he refers was 
_ decided on to-those in the -pre- 


as the issue. of a summons 
amining of a Churchwarden’s 
official,. the issue of a warrant 
rate’.and so forth are all cases 
-good, the: duty to perform the 
be'.said to exist. In the 
dit. difficult to. see what duty 
“whom that duty lies, if it could. 
exist. Unless. some such duty as 
>. referred can be found. it seems to. 
ssible to hold that the word “may.” in sections - 
235. of the Act should be. given an pas 












Se to argue fcprii this, th = the x 
‘enced © that rules. should. be | 














statute, as it’ stands, which mz 
For these reasons I feel bout 





agree. that iio shoi 


ion ‘of-the English. ‘rule of absolute 
fact defamatory, the accused: can’ 
ceptions to Section iadek Indian Eee 


ge ; 


 Bhettry 38° Cal., 880; Giutinesh Nath me Singh: 
: 325; Jagat Mohan ‘Nath Sha Deo. v. 
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a rangiatrike by. the “difendant against the plaintiff 
for. cxminal breach of trust, which had been dismis- . 
: -203,. Criminat Procedure Code. It: 
int, even if defamatory, was: 
attention: was also drawn 
igh v. Mugneeram Chowdliry 
“held ‘by their Lordships of the 
witnesses cannot be sued for. 
34 af guudence given by them in a 



















e at none of these: rulings are 
exactly. on all i th the present case, in which 
: a ment was made in an affidavit 
fa civil suit. It must also be 
alcutta and. -Patna. cases. teferted 
re. civil ones for damages for 
faust: be. remembered that the’ 
egard to: defamation is quite ig - distinct 
inal ag 25? ay 
al’ Bench ruling of the Caleutia High 
Chandra Chakravarti vy. Ram Dayal De 
d:-down after a most exhaustive review 
ties that “a defamatory statement, on, 
se bya party to a: judicial -procecditig 
section. 499. of the Penal Code, and .i8 
yy ue Under clause 30 of the 
he ¢ ens of such Gade 
































38 son 880.” (2) 11 Beng 
(3) (1920) 48:Cal,; 388. 
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. hari to the’ rulings of this: province » ‘bearing 
on oe eo the ealy one of the High» pour ee 
‘ 3 ‘ is 















1 from ee discussion of ood 
he Madras and Patna High 


youn even ° to: ea 
make: ‘them are} 


Vor. vt 


anigsioner of 


4 tie ra 
ed will’ have 


ngadhara “Sastri v. 
2 v.- The: Seoretary of 








[Vor.’ VHI 










Vow. VIII] RA : 367 
objector’s application n 
these requirements: so 





jurisdiction to deal with te awatd. is confined: to 
the matters: ‘referred. -It may be added that the 
proviso. to section 18 of the Act prescribes a en 








ae he aard ‘pedorines: final . 
agaitist. him. “This affords. a further reason. (though: 
we think tke reason are stated sufficient i in itself: f) 














the. “imatier ; - 
which - a: Judge of. ‘the 
that because « the Act. 
that < a claimant shall ‘be 
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ee its sa pata is the “case bine us. “thea 
_avith all respect ‘to the learned inde we are unable 


" in section 26, ie reek ‘mere 


_ This was followed in 
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In. the - firs' 
placed separate val 
ture, ‘ttees, and allov 
tor took exceptio 





estimate of the valtie: v. some of thé Herts exceeded: 
‘the Collector's. valuation and could not set off against. 
‘that the amount by which his valuation of the other 
_ tems was less than the Colfector’s. The High. Court: 
ne Judge was bound. to. consider: the 
f the. ‘property as. a whole. 
~ a-ud-din’ ‘s- case. the facts were 
eh 2 almost, ‘identical~and_ the. 










and: eter is: not coined: to an examination “of 
the separate items into which, for convenience, the 
Colféctor may. have split his - valuation. Promising: 
that this: refers fo." a singe patgel of property we 





either. of. these’ sitet 
first part of the dictum eieo perl 
needs of: the case. and was’ So far ) 


- that when under. sect 
as asked. for. and. fo) 








e conviction and sentence and to ordér ar 
ul Rakman v.. King-Emperor, 5 Ran. 535 Kin, 
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ini delivet: ‘property and valuable securiti , 
amount of ae Ly, 000. Po Chit was sentenced to. be 





sentenced: to: r's eigeridy. imprisonment, and. 


also'to pay a fine of Rs. 1,000 or in» default to suffer: 


a: further term of rigorous. imprisonment for one year 
Under. ction 449 ofthe Code of Criminal Procedure 
hit and Ba’ Thein » presemted sepatate appeals ‘to 
the High Court both on matters of fact and matters 
‘of Jaw.. At the hearing. of the appeal the Crown was 
not represented, and no one appeared on behalf of 
Po Chit, but Mr. McDonnell urged the appeal on 
Ba Thein. 

ns were raised in support of the 












was urged that the conviction was against 
of the. ‘evidence, and that on the merits 
“were entitled to be acquitted. As there 
retrial in this case I propose to say as little 
| -about the facts. To dispose of ° this 
contention it is enough that we hold that, if the Jury. 
believed the witnesses for the Crown, there was ample 







- The. first 


on ‘beha of the spelt, eee 
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1930 


U Ba Ti THEIN 


Uv 
: - KING. 
‘RuPEROR : 


2 ac CJ. 





“Teaed aiiabe Selivercd 6 the ary an The terms 
“in which Otter, J., charged the. Jury must remain. a 





“matter. of conjecture. This impasse is the - result of 
the practice which hitherto has obtained of taking a 
-shorthand. note. of the charge of the learné Judge 
presiding at the Criminal Sessions ‘of the. ‘High: Court: 
only iri cases of murder. How this practice has been . 
allowed to grow up it is difficult to understand. In 
-cases..where an appeal lies, as in the. Bical ¢ case, or 
“where ‘an application is ‘made to’ the Gove 
~ Advocate for a fiat, which may | happen” 
-it-is essential that there should be an official record 
of the charge that the learned Judge delivered to the 
Jury. (see the King-Emperar v. Barendra Kumar 
Ghose (1), and the only record of what occurred: at 
the trial upon which reliance can .b plac dis that 
_for which the presiding Judge. takes pe 
In Barendra Kumar Ghose's ca 
. that shorthand writers are not inf 
- sized “the importance of rigidly’ 















: that a statement by a learned Judge as to 
place during the course of a trial before “him is final 
and decisive. Itis not to be criticized or circumvented ; 
oc uch Aess is it to be. meee *: 





2) ‘28; Calcutia:Weekly Notes at p. 251. 
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High Court will now. cease, ar 
of the learned Judge is to b 
and a transtript of the shorth 
and tendered to the: learned Jud; 
may make su corrections 
necessary. -., t ial Judge ‘ill 





transcript, and the transcript as. amended and: signed . 


by the learned Judge will form the record of the 
charge. that was delivered to the Jury. No copy of 
the shorthand ‘te of. the charge, whether it has 
- been transcribed ° or ‘not, ‘is to be issued to any one 
' except by the. order of ‘the trial Judge or of the 
' Chief Justice: In the absence of any record of the 
- terms in which the learned Judge in the present case 
charged the Jury. it is impossible for this Court to 
determine. whether. there has been any misdirection 
or not. As it would, I think, be both unreasonable 
and unfair that the appeal of: an accused person 
_ should prove of no avail merely because the practice 
of the Court has rendered-it impracticable for him to 
’ present his’ appeal, in my opinion the proper course 
for this ‘Court to take is to set aside the conviction 
espect: ofeach: of the accused, and 
to order that -the-.accused be retried at the next 
available Criminal Sessions of the High Court. 
Thirdly, it was contended. that the examination of 
each of ‘the accused in the Sessions Court was. not 
in compliance with the provisions of ‘section 342 of 
the Code’ ofCriminal Procedure. In my opinion this 
contention must be accepted, and. I feel bound to 
say, with all: due deference to the learned trial Judge, 
that in my. opinien | the examination of the accused 
by the Court 
as is permitt d-under section 342.. 
It is 

















tt at. the trial was nét-such an. Soeur 


ecessary that I should: ‘discuss in detail 
the question to «which: objection. has been: taken’ by 


875 


2 ~- 1930 


1, ¢ es Ba Ti Tae 


a aeNe: 


‘EMPEROR.’ 


PaGE, C.J. 













“section 
e terms 
xplain what. 



















“anxious the: "becused may ‘be 
witness ‘box: and be examined and 
dath-as to’ thé truth of his’ sto 
incompetent to do so. It is an anach 
which I have: frequently protested, 
“before many years have passed ‘it wi 
But the mouth of an accused person 
“not entirely closed, for, although. } 
to give evidence, anter the -witnes 
-have:been heard, he: is at ‘liberty 
“make a- statement’ to the Jury. ° 
xf evidence, but: the Jury may take it 
-and give to, it such weight as they thin. 
as Rankin, J., observed i in Pramatha Nath M uberiee Vv" 
Emper or (1). — 

“In this: country it often happens that. a prise 0 
Janguage which for one reason or another. he 
| indifferently. well,-and for that réason: 
grave reasons the.intention of the statute 
: in the case: the Court itself shall Bur a 












er. ag tttied in a 
rstands bu; 
other. equally 
a-certain stage 
all see OETs, 
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Temain in the dace with. 
that have. been made’ ag 
Court to ‘put such que 
to understarid the 
Section’ 342 (1). 

* For the purpose: of en: 
circumstances 5 appeat ng in the 


warning the ‘abicinsed pit such auéstion to hittn, as thie. Court 01 
siders:neces and shall, for the purpose aforesaid, question him‘ 
generally onthe: ase after the witnesses for the prosecution. have 
been examit sre -he is called on for his defence.” .. 

The $ s what it.says, and it is for one. 
purpose only. that the Court is entitled to examine the 
accused - under. section: 342, namely, to enable the, 
accused “to explain: any circumstances aj appearing | in 
thé évidence™ against. him.” When the scope and 
effect of section 342 ‘is “understood the nature of: the. 
examination. that. is permissible thereunder can readily 
be appreciated: Bearing in mind that the accused is 
not bound to setup any. defence, or make any_state- 
swhat he elects to" say is not evidence ; 


















25. not Pitcdder himself liable to 
0 answer any. question... that, 
or by giving a false . answer. 


it Becomes obvious that the: Court i is 






Series 0: Peupplomoniay ere to test the accuracy 
or teliability: of the answers that he has been willing 
fo An. examination on these or similar: lines is 








di ‘decline to. lay 
ihe’ ‘ie OE the examination should: be; 










_ Por, Vil 


e the accused 








function under Seétion’ 342 is exhaustet ; 
examination is permissible. ar 

_ Now, what is the effect of an examination that is. 
age in conformity with the provisions of ‘secti 
It. has been decided in some’ cases that no! 
‘with section 342 ipso facto. vitia és th 
other hand there are authorities in which ithas beén held 
that unless.there has been a failure of justice the defect 
in procedure is curable under section 537 of the Setnainal, 
Procedure Code. I do not pause 
decisions on this section becaus 
the previous authorities must be 
the recent judgment of the Judici 













case of the ‘Ring-Emperor v. Erman: Ali & others (2), 
which was decided by a | Full Bench of ‘the Caleutta 


°bbihion,” , ought to be applied. in to i uiSiaine 
oni or not a breach of the pe he Codé 


: of piecodhits have not been: followed, to ascertain “whether there 
_ has béen a mistrial is always “essentially the sdme,: namely, whether 
“there has been a miscarriage of justice ; -for if the ‘Appeal Court is 
satisfied 1 ‘in’ “point ae fact a the accused has materially been 





& scutta Weekly ‘Notes, p. 296. 
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by the legislature as affording 
trial, it is presumed that a: fair: tri 
-accused, and that in ‘tftat Case also | 
justice... In either case, therefore, the proceedings #ro tanto will’ 
be set aside upon thé ground | at by-reason of the breach of the 
rules. of procedure a miscarriage of. justice. has been occasioned. : 
On the otheg hand, if the Appeal Court is not satisfied that the 
breach of procedure falls within one or other of those categories, . 
in my opinion it ought not to. hold that the proceedings have 
become vitiated merely because there has been a transgression ‘of, 
the prescribed rules by which such proceedings are to be regulated. 
It is ever to be borne. in mind that rules and regulations are 

_ intended to be the handmaid and not the mistress of the law, and 
that in criminal preceedings it is of the utmost importance that a 
decision just and reasonable on the merits should not be disturbed 
because in the course of the proceedings some flaw can be detected 
that is not fundamental, and which is not proved to have worked 
injustice to the accused although it may constitute a breach of the 
rules of criminal procedure ” (1). 

In this appeal it is unnecessary to decide whether 
failure in toto. to examine the accused would ipso. 
¢..trial, as being a breach of procedure 
be trial, and I postpone the deter- 
estion ni the proper occasion. 
In the present case, however, the accused have : 
been examined, but the examination was not in con- 

_ formity with the provisions of section 342, ; 

Is the: result of this defect in procedure that the. 
_-triak is: vitiated > In my opinion to such a case section 
537 appli€s, and uhless a failure of justice thereby 
has been occasioned the conviction and sentence page 
‘not; for: that reason to be disturbed. 

TE 18; however, undesirable in my opinion that this 
Court should: decide whether | in om circumstances of: 





























(8) 34 Calcutta Wass wae 296 ‘at-page 3075 2°": = 
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-Doxts, j—tI concur. 
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Before 8 ‘Sir Arthur Page, ‘Ki, KC; Chief’ ustic iy rand 










: Mr. Justice Candie: 
mote: Sha GANT 
1930 ea ae a 


June % I, M. RUSSELL.* 








Git Bineuhive Code (V of 1908) Section 122 Letters Baten 
vv ment of India Act (9 & 10 .Geo. i 101). S 
Court to make rules—High Court hether comp 
‘provisions of the Limitation. Act— Limitation. Ac 
whether applicable to proceedings for restoration. 
: non-payment of process fees—Rule 9 (2) of the High: ( 

Held, that the High Court, acting in its’ rule-ma 
i Procedure Code, section 122 or clause 35 of.the Letters 
= High. ‘Court or under section 108 of the Government of 
les to: oe or vary the periods of limitation s 
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_ Held, further, that an‘appl 
of the High Court, for the restoration: 
of process fees is an | applicatio 
applies, : 

_ Held, accortaiagly that Rule 9 bi of thé 
ultra vires. in so’ far as it presétibes. a per 

* prescribed. in’ “Article 168 of the First Schedu le 
Bat Marck. Bai ve Monekji_ Kavasji, 
(1882) BR, No. 76; Chand Monee Dasyc 
‘Chunilal Jethabheat v. Barat Daltyabhai ‘Amiutlak, 32. Bo . 
Oomer v.° Nur Mahomed; 20: “Bom. 643 ; Hari Nath Chatterjee Vv. Mothen- 
mohan Goswami, 21: Cal.- 18: FN Surty v. T. S. Chettyur, 6 Ran. 302 ; 
Krishnamachariar v. Sriangammal, 47 Mad. 824; Krishnasami Parikendar 
santi- Chettiar, 44 Mad. 412 ; Nar Singh Sahai v. Sheo Prasad, 40 
_ AML. 13 -Ramha av; Madar: Malaw Mitter, 23. Cal. 339 ; Raja Narendra 
Lal Khan : a. Dassiy 25° CW.N. 800; _ Srimati Lakhmini Dassi" Ye 















Mr. Ju tice Garr. to thie Full Bench: — 


“ This i is ‘an: n:application under Rule 9 (2) of the Appellate. Side 
Rules of Procedure of this Court to restore to the file an appeal 
struck off under Rule 9 (1) for default of payment of process fees.:. 

The application | was not made within the eight days allowed- 
by sub- rule (2) and if-that rule is intra vires 1am, in my opinion,. 
sidering the application. But itis contended: 
2§ a time limit different from th 
th Limitation Act the rule is: ultra 
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is contention deserves consideration, 






within which to. apply for its re- -admission. “Dis: 
t of - proton jncludés.* ‘ striking off for non-. 
es. "and the restoration of . an appeal: to 
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e- period of-limita- 
SC a 

rot Dahyabhaj 
), both Full 
er by any rule that 





que ion for decision bya Bench 
Justice may order :— a 
“Ts Rule 9 (2) of the Asie Side Rules: of: Procedure of 
this ‘Court ultra vires in so far as it prescribes’a ‘petiod of limita- 
_‘tion less than that prescribed in Article 168 the First Schedule 
tothe Indian Limitation Act ?” 

“The reference came up for hearing before a Full 
Bench. composed of Page, C.J., Carr and Cunliffe, j}-s 
aan plata ad for thé appellants. ee 


ch as the Chief 


“Pace, C. c —The order of reference i is as follows : — 
“Is Rule 9 (2) of the Appellate Side Rules of. Procedure of this. 
a Court ulira vires in so far as it prescribes .a_ period. of. limitation 
ies than. that prescribed in Article 1 at Schedule to 








. The material facts lie within. a narrow compass: | 

On the 6th January 1930,a memorandum of 
-appeal was filed on behalf of the appellant in Special 
~Civil:Second Appeal No. 8 of 1930. On. he 8th 








ageapehdent of the date. fixed fof th earing “Be: S paid 
- -before the 17th: January, and the’ casé duly: appeared 
--in the cause list marked in that sense: On the 17th 
. January,.as the process fees. had not’ ‘been paid, and 
there was no appearance by the. appellant to show 
cause. why an extension of time: ‘should é=.eranted, 
the appeal: was struck’ off ‘by. the Depu Si 
ie default : of. payment © “of. the... process ‘fess under 








Vor. VIII). 







Rule’ 9. . 1) of O 
High Court on the 1 
the powers with w. h it was in | 0 a 
122 of the Code. of*Civil Procedure (Act V- of. 1908) foke 
arid =¢lause 35. of the. Letters, ‘Paten of 1922. “It Page, CI. 
runs as follows : ae oe 


Dy (1) Process-fees for: ‘thet issue of notice.” toy Sof » the: 
‘date of hearing to the respondent or respondents sh Il be depo- 
sited within seven days from the date of the-order. directing such 
notice or. notices. to issue. In default of payment thereof within 
‘the time allowed the Deputy Registrar shall strike off the appeal 
ra i 1 for non-payment of process fees, unless, for good 
he grants an extension of time. An endorsement, 
over the signature: of the Deputy Registrar, to the effect tazt the 
1 application has been struck off under this rule, vga be 
the memorandum of appeal or application. 

(3): On the.application, made within eight days of the date of: 
the oni: of the Deputy Registrar, of the appellant or applicant, 
and on: sufficient grounds being shown to his satisfaction, : a Judge 
may order an appeal or application struck off the file under: this 
tule. to be restored to the file, as of the date on which it) was 
originally filed. 
one (3). When an appeal or spoitenion4 is struck off the file dictet 


or applicant shall be at liberty; subject to 
sent a fresh appeals or Bare eg in 

































On: the 14th February, the appellant seplied’ to 
the High Court for an order that the said appeal 
be restored to . the file. -as of the date on. which 
it was originally filed, On the 10th March, Carr, J., 
after hearing” the earned advocate for the appellant, 
ordered that. the. question above set out be referred 
to a Full Bench’ of the Court, upon the . ground: 
that whereas under Rule 9 (2) an application ‘for. the. 
restoration of°an appeal that had been: struck off by 
the Deputy Registrar under Rule 9 (1) must: be 
: within. eight days of the date. of the order: 
of the Deputy ‘Registrar 5” under: Article 168 of the 

















‘to cieate a oe of tules by which the procedure of 
the. ~ Courts in British India normally. should: be 
-tegulated; .but it recognised that the conditions 
vunder which. civil proceedings are undertaken might. 
tbe invariable, and under sections 122° to 129 of 
Code of Civil Procedure and their respec 
ae Patent the ‘High ‘Courts a 












Gilendetive as therein provided. “In. 
‘meaning of the term ‘ "Procedure | in this ‘GoniieHon . 
the distinction between prescription and limitation is 
‘to ‘be bornein mind. The law. of limitation, in so 
far, As it preseribes the period within whic 
are entitled to pursue inthe “4 
remedies which the law’ provides ! 
grievances, is part of the adjec 
icts remedies not substantive righ 
~Richard Couch pointed out in Hari - 
oy. Methprmobun, Goswami a 












VoL. AVE} hae 
period. to - 


cedure,” and, 
I should- 





ie: “High: Courts, siinjeck: to ene ee 


- the: contained, « have jurisdiction” ‘to prescribe 
by. Court | the period of time within which 
app proceedings must be taken, as 





he. purpose of regulating: their 
‘the procedure of the Civil Courts 
subject . to. ‘their ‘superintendence ; notwithstanding 
that the effect: of the rules. may be to vary .or alter 
‘the periods: of limitation prescribed in the. Limita-. 
tion Act. See. per Coutts Trotter, J. in Civil Revenue 
Petition No. 956 of 1914, where his Lordship obser- 
ved: “I am quite clear. that the articles in the 
Act limiting applications of this nature (ie. an appli 
cation. to. set. aside an ex -parte decree) which are 








2 Hassum Oomer v. Nur Mpomel (i) 5 Chunilal 
Jethabhai v. Barot Dahyabhai Amulakh {2) ; Narsingh 
 « Sheo: Prasad (3); and J.N. Surty vy. 
hettyar. (43. in which case: it was not. .cori- 
that section 12 of. the Limitation Act did not 
0 the . application then: under consideration; 
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ge 
Pace, CJ. 






RUSSELL. | ny 








! he cir- 
ae 








: eigaton “to. estore an “appeal ‘ander Rule ¥, 0, 
cin. so faras Rule 9-(2) purports. to vary the period 


within which such an application must be made 


under | Article 168, the rule is ‘ultra’ vires,’ 


~The question that falls ~for™ sdétemntifiation” ‘on 
this: reference, therefore, is whether. Article 168 


applies to an application andét Rule 9 (2) to restore 


an appeal.,dismissed for deault in payment of 
process-fees under Rule 9 (1)... , 
In Ramhari Sahu. v. Mudan “Mohan “Miter: Ws 


eit’ was held that the. Limitation Act did “not apply 


to an application to re-admit an appeal “dismissed 
under a rule of the High Court. of Calcutta for 
default in payment of the . costs ‘of preparing - the 
paper .book for the. _appeal. In that . case~ their 
Lordships observed : “We have come to the con- | 


clusion that this application should be regarded’ as 


one under Rule 17 of the rules of this Court rather 
than one under section 558. Taking it as such we 
are of opini@p «that it is not barred by the law of 


eee pa vas which does not apply to ‘such an. appli- 
Sacation. 2 Ef the: decision in Ramhari Sahu’s case is 
good law, it is an: authority in favour of” the: view: 
- ¢hat’ Rule 9 (2): is not ultra vires. : 


Now, in so far as the. learned judies. in - that 


ee desk laid down that the law of limitation does not 
: apply to. rules of the High Court ‘the judgment 





Se an consonance. “with what I CO} ceive to have 
ie - intention of the: ‘Legis ture” in granting 



















Vor, WAIT] 2387 
rule-making powers . t ts, and Ey © Ae 

should be disposed | ice N ie S. A. GANNY 
if I felt myself at liberty: to do so. : 1 Me 
Article 168, however, “makes. 10. reference to ue heen 

é n. - PAGE, C.J. 


Code of Chil: Procedure: or to: any other: Ac 
per Lord Phillimore in’ J..N. Surty voE, 8. Chettyar 
{1), and while it may ,be taken, I think, that Article 
- 168 would’ apply only to applications to re-admit 
_. appeals dismissed for.want. of prosecutign as provided | 
or contemplated bys the Code of Civil Procedure 
[Srimati Lakhmini Dassi v. Dwijendra Nath Mullick. 
(2) Wadia Gandhy & Co. v. Purshotam Sivji (3); 
Rajah Narendra ‘Lal Khan v. Tarubala  Dassi 
ee, ‘cannot discern any distinction in principle or 
substance between an appeal dismissed on the day 
fixed for the: hearing for default in payment of 
process fess under Order 41, rule 18 and an appeal 
dismissed. ‘before the hearing for default in payment: 
of process fees, or of the costs of preparing the 
paper book: . They stand upon the same footing. and 
cannot. be differentiated, and an application to: 
the appeal - in the one case is ejusdem generis with 
similar. applications _ in the other ‘cases. In each 
instance the appeal iS. _dismissed for want of prose-. 
cution, and to.an application to restote any stich’ 
appeals, in: my opinion, the period of. limitation. pre 
_ scribed inder Article 168 of the ® Limitation Act. must 
be held. to apply. >: 
In Ramhari Sahu. v. Miden Mohan Mitter (stip aye 
the ratio decidendi is not apparent, and the learned 
Judges. did not state the grounds’: upon which their 
judgment was- “based. © In. “my. opinion the law “was 
not correctly. stated a the learned | Judges ‘who. 



















(1) 6 Ran. at p: 313". 
(2) 23 C.W.N,, 473.0 





aN ‘the ae 
OEE ey ates mand the, ig Pro- 










: eas ee attth: “the "Ese: She artived: at by” 
‘him, namely that if Article 168° of the Limitation Act 
is. j apglicable ae an pepleates to. restore ali. appeal 










authority. In my view thie’ law of limit 
as applied to suits or to appeals or 
‘St hing more than mere adjective 
an. merely rules ‘of procedure, T he effect of a 
law of limitation is to extinguish after the prescribed . 
‘period a legal right. The Law of Contract, for 
example, gives a-party a right of suit on a contract, but 
-the Law of Limitation then ddds that this” right of 
suit shall cease to exist after a certain © bveriod. “Lhe 
‘result of the. gv0 laws together: is to create a tight: of 
suit available for a certain time. It: may be that 
_after that time has elapsed the party ‘still - has a 
“moral right to relief, but it is aright which 
be enforced in a Court of Law. and On 
longer a “legal right. Thus consic he law of 
limitation is, in my opinion, just.as much a substan- 
tive law as is. the ‘Taw of cont cee 

















espect between 
and. applications 






Vou. ee 


on the other. - 


for the. reason. “that re was { 
next aes E shall mention )— - 









Limiakore Ad fo:  spplications under" “Order Ai Hale’ 
13, of ‘the AS of ‘Civil Procedure was intra vires. 
Trott had held in the first case. “Thentioned | 
tra vires, for the reason above’ 
question was referred to the Full 
ifference of opinion between. ‘the two 
<b nch.” Krishnan, J., doubted “the. 

y Coutts Trotter, Is 












; mere rule of procedure 
n: th ation applicable to suits must. 
also be n of procedure. © Coutts Trotter, C.J. 
in his. judgment adhered to his former opinion, ° but: 
‘said: that ,the stfongest ground on which the rule in. 
question. Could be supported was that section 5 ofthe 
Limitation: ‘Act. itself ‘contemplates that it may be. 
extended - to other applications ‘than those enume-" 
oa under any enactment for the 

- time: ‘being: in: aie ;” and’ it was mainly ~on- 
: id= that. the - Full Bench. “held the . rule: 
a vires. ~ That pene SO" I cinnot,. ‘Took. 




























ade Se remar 
ry to- cite these 


no - power to alter by 1 tule any period of limitation 
‘prescribed in the Limitation Act. 
_I am, however, also of opin 





d, on authority,. “th 


: in * “the. ‘Third “Division of the: First 
ion, . “Act apply, ay ee 













0 * this Court 
me 2 en it es 










Dassi v. Dwijendra’ Nath Mu 1) } 
“CO. Pershoiam Sinji. Q) and Ra 
m (3). refer icati 












; »p ations not Fe sie cdintetiies 
of Civil Procedure: ° _I think. that f ic 
decisions are of. no help. in. the pres 
~~ Buta -v: Rattan: Singh. (4) 
ces fixed for hearing. under 












. note. that. the. eens has fis ; 
‘this ruling ‘by adding sub-rule: (2) to: ae 
to. It was. further held. that Article 
‘Limitation Act “did not < ‘to’an- 

‘restore: an appeal so dism 
decision were given and, with all res ! 
‘an ennonhy, to which . L can zf 















oh ad been: “iomises 
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for default -in consequen 
appellant . to. deposit 
preparatiom of a paper. 
17 of the High Court - 
“dealt with: ‘by a single 
application: Was one under h 
of Civil Procedure (now Ord 19) and that 
it was time-barred under ‘Article 16 & ‘of the Limita- | 
tion Act. It was held. by. a: full bench that a se 






















“who ‘ematked. “their © 
age 346) that an. -order.. diguisseae an 
jer Rule 17 for ‘default. “operates no doubt 
as an’ order dismissing an™ “appeal for default of. 
prosecution under the’ Code. of Civil. Procedure, and 
ation. for. restoration of the appeal may 
ot >: regarded. ‘as an “application under section 
“the Code.” But ‘finally they said (p. 347): 
“On: ‘hearing. this point-fully argued and after full consideration 
‘we have come. to the conclusion that this ee stomps should be 













Pee’. reasons -were dive for their decision 
and: for that reason I do not think it is a decision 
which | must be followed by this Court. It does not 
ie af : to. have been quer ruled, but I have - found no 










en. placed by this Court in Ohier 52. ie tlie 
Code. of Civil Procedure; that it is a ‘rule of . a nature 
similar to. -other provisions of the Code; that the 
striking » ane “appeal. ‘under thi file ist in’ fact 









lee Nill 





an n appeal for 


hat Act applies. 
Escapes of a 











a the Registiar -under Rule 
Appellate Side Rules for the 
: fees, 
ei 
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By thé Indian 
1922, séctioni 29 of the 
first portion . ‘ob ‘sub- -S 
Tuns as follows ==. 


“ Whete. any spécial-¢ 


or r local law presc. 
or application: a. 0 
















1 rider: some: eset or local law. 
1d: of. limitation laid down in Rule 9 of | 
Sourt Rules is- different. from that laid 
ee of the eS _ Boles. to 






yon ‘they do not. I think that “the 
*s oe ‘or local law” cannot possibly — 
essgundet ‘the » Letters Patent of a 










- Before Mr. rustice Olter and Mr. jus tice B 


‘MAUNG KYIN AND. ON] 
Ve 
MA KYA’ GAING | ‘AND. . 


‘Buddhist Law—~Eldest s surviving child; wheihe? tompiete 
. Eldest child. dying in infancy —Second child, a Bamgins 
~ to be Orasa in place of the eldest.son,; deceased.’ 





€ ther: cont ipetent 

. : Held, that at Burmese Buddhist Law, the fact that there was 4 first born 
“son, who died before attaining the status of an Orasa, does not. prevent the next 
ie ild, a daughter, from attaining the status of. Orasa; and that such: eldest 
“surviving child, even ifa daughter, can claim a quarter. ‘share. in’ the. parent's 














_on readetasedt the surviving parent, iti is 
i ‘attain the age ‘of. majority while both. ‘pare i z : ose 
“"-~ "Held; farther, that the: right of the-el < sages a 
é < vested right. : : : 
ie * Kirkwood.: ¥. Maung ‘Sin, 2 ‘Ran, 693; 

* Ran. 569 ; Ma Hnin Bwin v. U Shive. Gon, : 
5 “Wa You, 2 L.B.R, 255 + Maung Po Kin’ v: Maung * 
“Maung. Shwe Ywet v. Maung Tun Shin, 11 L.B.R. 99 
24. BR, 46 refer red, to, : 








a Mi Mi, 7° 
Titt v.. Ma 
‘Yin, 4 Ran, 207 ; 

i TheO:.v. Mi: Swe, 








the’ District 'Court-of 


Vou vin 


rot. tne “first “ort 





She* respondents: (2) and (3) are ae , children. of. 
U Kan’ Gyi and Ma’ Kya’ Gaing who now: survive. ; 
the 4th” respondent-‘is' the minor: child of the Ist 
tees : ey Sth ae is a successor, a 









‘Ma Hl Yin attained the ‘status: “éf 
vi pee entitled to'a quarter share 


he ‘lain : a2 the 5. adpellints’ is sin tiod in’ has 
and the first respondent Ma Kya Gaing further con- 
tended. 7 foe after. ‘the. death: of UL Kan oe and 





; “The” “Additional | “District Judge came ae 
conélusion that: as Ma. Hla Yin was not a first” born 
‘child, . _She did not acquire the ‘status of ¢ orasa. 1 and 












‘Bench: were in sohstatal agreement with ‘that “of 
ee! i ye he then was) appearing. ae page 769 of 






a ‘tight to 





expressed 


Vor. Basal 








silane thier wig was the eldteat son an 4 
had not the status of ai * ‘orasa’.” oe 
ést’ child (though | a daughter) fulfill 
»Taid down in’ the head. note . of tk 
“not the eldest son who was. thie 
child, acquired the status of orasa. 
it so far seems to be that an ‘eldest ‘child 
vay be) on fulfilling the three require-. 
attains the status of orasa, and thus 
the property of the parents, and 

ath of the ‘orasa, whether son. or 
at ‘children. of the orasa are. entitled. ace 
prefe treatment. = 
28 ve already shown, the claim in oie pre. 
ot.put forward upon this. basis, ‘for’ 

ila. Yin i is ‘still -alive, but i it4 as sa 
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‘respondent, 





: Srates Baer ‘an-.examination ae belek 
thats it was. held. by Full Bench tha 
g an ‘only child, is entitled to cla 
are of her parents’. joint estate: from. 
n° the latter re-marries after the. fath 
was referred in argument to the” 
cited in section 44: of the Digest. an 
no: ~-doubt® that. so far as it is pos 
their meaning, “th ajority of these 
favour the view that an eldest davighter 3 in- such a 
‘case is entitled to a one-fourth. share in such’ ‘property, 
The Manugye Dhammathats however, to. which Awhen 
it is not ambiguous) special. authority:must. 
attributed, since the case of Ma Hnin 
Gon (2), would appear to. allot.to. 1 
_a@-one- -fourth share in her fathe 
ments.. It may be. convenient. to 
tract in. full -— ‘ai oo 


yn the aibtber : marr vite: again. afte 
tter’ s “dlothés and’ ornaments. sha 
+ the eldest: Savalas shall Bet on 













































The: ‘pigeestion! ‘ig been 
share in he eae he was 












properig.” But 3 as “ihe ‘rel author ot ~ May: Oung’s’ 
a; Burme Beadle Law- states at. Bae 232., of the. 


4 eave ‘out ‘such -detiils, as this. s However 
, the Court in the Upper Burma case of 
Ov; Mi Swe. ‘and others (1), relying mainly 

he 2 wording” of this EAE MNECS, held that oe 


from her ‘mother éven ‘though the latter marries: 

again: aie 

“ot AB. maibity of the Dhainmathats however support 

the: co aim: of such-a child.to a quarter. share and it 

‘may “also. ‘be. argued that the Manugye on. this point 

iguo MOTeOYE the modern tendency in: 
way with distinc~ 





é teed by his parents Gaeesl by. reason of his” 
‘mother’s death, the Liam of his: father Rives: him a right oo 





(3) (1926) 4: Ran: 207. 
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children, see the a a 
long as. the mother i is 
hers, except the uratha 








parents’ mairiage oe ne remarriage of 


: ‘said however Gad ‘as. was the: view. held 
earned: Additional. District Judge), that. in 
he: ‘fact that a male child had been. bora. 
: Ma Hla Yin the claim of the latter: must 
ad. Two other points: ‘also require consider- 
whether Ma Hla Yin’ s ‘cl pat is not. defeated: 







t her parents ; and whether her ea 
was. ‘not a vested right.. 








EPORTS, 





{Vor VII 





of heir death i is the orasa. ; 
2°“ Held, also, that for.an orasa to. ally: for hi <3 
‘ joint living with. the soichmeimas pein and active 
308 her duties. i is not necessary.” fot 
AE Page 572 of the report at the 

ss passage : a. é * He 
“ee Tt 8 “facies contended, however, that Ma 
~neéver, did attain the status*of orasa, and that he: coul 
as: he- was not the. eldest betn child. In. th 2¢ 
: Myaing.\ v. Ba Tun (1904), 2. Lower Burma Rulings 
294, the following priueinles were enunciated: “:T 
‘son is the orasa-by rigint ; bat he does not attaiii 
status as such till he attains his majority, and | 
assume his father’s duties and responsibilities. and | 
acquisition of management of the family estate. If h 
he. attains his majority, or if he is incompetent to’ fulfi 
ey onditions, then his next _younger aes hoes ac tot I 
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case supports thé view that the fact that there was an’. 
elder ue @ sa), who Sata his father - 


indency ot judicial decisions of recent years has" 
e sexes on a status of absolute equality with : 
"Claims of inheritance in ‘the estate of their’ 






of ‘think, bipeeeraiie that the fact there was a first 
born ‘soir who died in infancy did mot prevent Ma 
Hla ‘Yin ‘from nase that status. 


maionly; ; moreover, , they seemed to have 
-dotie.- so. “ii. view of the decision in the Kirkwood 
case, $6" far as I.-can see, however, it was not laid : 
‘down then that majority must be attained by a son’ 
during. =the lifetitne of his mother; though it must, : 
OE. course, “be attained during the lifetime of. fic 
father: in order to found a claim upon the death of 
the ‘latter. ._We-see no reason to think: that: it is a 
condition r Piscedent. to. the attainment coe orasa: ‘status 








Upon roe question 1 think that tie Kirkwood ee RJ. 


406 





ree Kyi S y 

eee arried, the equitements | af. the Taw i in ‘this tonnec- 
saine. tion were fulfilled. 
J. >. Upon -the last point, since ae ‘decision’ in the 
Kirkwood case; it cannot be argued that the tight to 
a one-fourth on ‘the death of ‘a. ‘parent is not a 
. vested right. It. depends. ‘only upon the attainment 
of the status of orasa, and when this is. attained™ ‘the 
right becomes vested. I can see no. distinction be- 
tween such a case anda case like the ‘presen here 
the- right arises on the: remarriage. Mos ae 

_ Upon the question of partition, according to. thé 
“evidence of Ma. Kya Gaing, there. was a.request by 
-Ma:Hla.Yin and Maung Riyin’’ the’ first appellant,. 

: (for: a partition), and-she agreed. She says an agree- 
_-ment ‘was prepared, and she and all her: surviving 
children signed it. . According ig her, “a. partition 
“subsequently took place in. ‘the. presence of elders 
and three witnesses, D.Ws. 2, 3 and 4°do give some 
evidence -supporting -her. contention, -I- observe,- 
however, that on page 104 of the record; a: ‘Kyaw; 
~D.W.1, uses these words:—“ There was ino: “partition 
yet though lugyis had allotted them ‘their. -shares,”* - 

It is quite. clear moreover that a- quarrel took 
place between. Maung Kyin, the . first’ appellant, 
and his wife and moreover theré.. was ..clearly 
some dispute about a safe, part of the: “property to 

be partitioned.. D.W. 2, Maung ‘Thaung,. also made 
use of this expression -in the course: of his evidence. 
“All the lands which we were to. divide are still 
swith. Ist defendant.” The matter doesnot rest here 
however for D.W. 4, U Tok San, says that upon Maung | 
-Kyin claiming the safe, the 1st defendant said. that 
it could not bes given. Ma-.Hla: Yin then said that » 
~she: would not take. the ‘property which. the mother 
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‘did not want ‘' ‘give aiid. t was then. a q rrel: 
& : between® her: and. her. ‘husband, the first “respondent. 





Maurig Kyin of course. denies the fact.of partition and 


there seers to be no doubt that the property. is still 
with the first defendant. Upon the. evidence ‘as 
stated I am asked to hold: that a partition did not 
‘in fact.take place and I agree therefore with the 


vigw.of the learned. _ Additional District Judge Spee: 


ae point. * 

-Upon : the. whole case, holding as. I do that the 
onane. have established their right to .quarter 
Share -in.the estate of the mother. of. Ma Hla Yin 
upon her... rémarriage, .this appeal must - sticceed. 


‘There: will ‘be a decree declaring that the appellants | 


“are. entitled. to the quarter share in the estate as 


claimed - and for a partition and for an account of 


the’ “moveable - and-immoveable properties claimed, 
whichare now in the hands of the defendants or. any 
-of | them. . The. case will be remitted to the. District 
-Coutt i in order that the necessary orders may be passed 
giving effect to this decree.. The respondents “Nos, ‘1 
:to 4 who alone seem to have contested the appellants’ 
~daim thror ighout | must pay the cost of the latter 
sbath here: ae in: the court below. 





” BROWN, fol agree i in the ‘order eronccel. 


ae agree . that* “in View . of recent decisions it must 
Ow: be held that Ma Hla Yin. was on her mother’s. 
‘remarriage entitled - to: élaim a quarter share of the 









Meats Eyre 
he 

‘Ma Kya 

GAING. 


ORR, 


joint estate ‘of her mother | and. her deceased. father, : 


“The claim of the auratha on remarriage of the surviv- 


“ing ‘parent was fully: ‘discussed. in the case: of Mawng : 


Shwe Ywet. and. others v. Maung Tun Shein le 


_was ‘thereheld that. while an auratha son cannot sie 





a one-fourth share. of the. property jointly aeatired by 


(1 LBR., pe 199) } 





















i ee etions the chmeetiass ‘of tee “daviete 
‘of Mi The O v. Mi Swe (1). "In the ®ase’ 
Kin and one. v. Maung Tun. Yin and: 1WO 
again: was made on behalf of a son- B 
of his judgment in that case Heald, J., rem 
of opinion that it should be tien - as. 
Burmese Buddhist Law not only that + 
‘if he-or.she has not already taken a et 
“the joint estate as. auratha, becomes © 
“quarter” share of that estate on the. rem 
‘surviving parent, but also that the childre 
the eldest child, similarly’ ‘become. entitled. to. 
‘share in the joint | estate’ ‘on the remarriag 
Surviving parent.” “It isto be. noted that.in 
“on the remarriage the child who claim 
“share was still a minor. ‘These two. mas 





-¢laim it’ is not nevessaty. for the cla 
the was technically the auratha in 1 
was. able be = the ee of ae de 






Vor, YO, 


Mal Tea 
Gane, 


i _ Brom e 


“ORIGINAL CIVIL. 
ide Before Mr. Justice Cunliffe aera 
NW THE MATTER OF THE INDIAN. COMPA. oe 
: NIES ACT, 1913.* Ae 
Ghuteae: oe (VIE of 1913): Sections 270, 271—Unregistered Company— bi 


- Winding up by ‘court, whether, permissible, if company cian of not ‘more 
- than seven members. 


Held, accordingly that the ‘court may under: lien 271 of the Companies. 










" Adt,: ‘order d winding up of an unregistered company, even if it is composed; 
at the: i “application for its winding ss of not. ‘more - than - seven 
mew ; 
Mee nays! Contract (1895),.1 Ch. 663—referred to 


Clark and Bosé for the petitioner, 
~ Burjorjee for the al sia sa a 2t 


. CUNLIFFE, ‘Eo This is an application on. bin” pat 
of the Administrater-General of Burma to. wind up a 
private. concern known as Wor Lee Lone & Co: under. 
“section 271 of the Indian Companies Act, 1913.. 4 
- . Objections to the: winding up come fan! two quar- 
ter round on which both the objectors ‘rely: 
ig t It is contended that section 271 is inappli-. 
cable because. at. the date of the airliogor there were 











2 rode 


Bhat foe 


e — 
IN THE: 
MATTER 
OF THE” 


Indra: eg 


COMPANIES : 
ActT;1913... 


Cunurre,.J. Ol 






The ‘objectors, however, citéd certain " Rpelish de ‘deci iSiom, 


‘Hiotably: the caséof Bowling ‘and. Webby’ S- ‘Coniract (4) 


which held that under «section 199 of the” Ejiglish “Act . 


" addition of the extra words::-shall mean. a 
the ‘section reac : " shall mean: and: shall. inckuc ge.) |: 


of 1862 an unregistered company could not be. wound 
up unless there were seven. ‘members of the company at. 
least. “The English’ Act: of 1862 has given. place to the 
En lish Companies Act of 1908—from - which the Indian 
“Act appears to be closely copied... The material words 


dealing with this question in section 271 ofthe’ ‘Indian’ 
Act are “ shall include any: partnership, association - or. 
company consisting of more than seven members.” 

1 think-that'the English authorities have faken a. 
meinealink narrow view of the language applicable to 
unregistered | companies: . In my opinion” ‘the’ words 
* shall inelude.” “indicate that there are other: coficerns 


to he dealt with by the section, of the same nature 


as the companies ‘exactly designatad: * If, for example. 
to take a parallel.case,-some one said : : “I intend’ to 


‘found a thoroughbred .stud. which. will, include a 


number of American thoroughbred’ brood mares ’” it 
would inidicate-in the ordinary construction of’ latigiiage : 
that the-stud’ would consist © of other» thoroughbred 
horses_as.:well:: I think. that. this is the.» ari away, 
ze) >-construe' the “intention: of ‘the Act.c 0. 
‘In my pinion the . language. does; not | ‘indicate, 
sce: the words “ shall inckude © ‘are used; the implied 
“making 
el 










EBs is x ee aie (4): (4893). 8 Ge? 66852 ei E 
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these reasons and as = am n satisfied with the affidavits 








Indian Companies Act. 


3 _ APPELLATE CIVIL. ; 
Before Sir Arthir ipo Kt, K, C: Chief Justice, and Mr. sere Das.” 


_MAUNG. KYWE 
MA. KYIN. * 
Buddhist bois :Diborie!<dutvimoniat ‘aifence, proof of, macnn , atoree, 
. a ats "except when it is:by mutual consent. Cok : 

Held, that ‘under the personal law of the Burman Buddhist, divorce ‘at the 
instance of one party to' the marriage ‘merely for caprice and without proof Of 
some matrimonial fault is not permissible, even if the party desiring the divorce 
is prepared to surrender his or ‘her share of the ioint property’ and’ to’ > Pay 
“kobo.” | ; 

‘Ma Hinon v. Maung Tin Kauk, 1 Ran. 722°; Ma Thein Mya\ \v. Maung: Tun: 





Ala, 11 L.B.R. 385 ; Ma Thein Nwev. Maung. Kha,-7-Ran. 451 ;/Maung Hmun. - 


Taw v, Ma Pwa, SJ 258 ; Maung. Pev. Lon Ma Gale, 6 L.B.R. 18 : Maung Sein. 
j on _ Maung So Min v, Ma.Ta, me 610.; : Mi Kin Lat v. . 







* Sanyal for ‘the appellant. 


Pace, C. J 2£this case. raises’ a | question of general 
interest. and importance,. namely, ‘whether a suit for 
restituti n- of. conjugal . rights lies in respect . Ze "Ba 
matringe ebucen Burman. Buddhists?, - ad 

. The material facts lie within a: narrow. compass, 

"The. parties. have been ‘married: about | Rag years, 
and lived_ happily. together at Pegu. “There ; are three 
i f.- the: . marriage... Some time © ago. the 
petitioner left: Pegu, and. came to Rangoon, where he 











* Civil First “Appeal ‘No. 49 of :1930- against the decree of. thi 






Original side in, Civil Regular | Suit No, 49: as Ke Unreal 








age | 







i “1930.: 


June 18. 












(Wor. VU 


e tic: quarrel the 


of Sonnet eee 
armed -brother Mr... 
‘dismissed the petitio 
will state the ratio decidendi of | 
ned Judge’s -own words — : 

























ra perusal of the reasons given by ‘th 
Recorder's Court, the Upper: Bur 
pressed. by the fact. that: the. natura 
. Burman’ Buddhists: does. not appear to bh 
such. action on the part ofa Court of Law. 
ment of the principle has been brought about 
‘which the learned Judges-have made from’ tex 
- thats, which contain no: direct authority. th 
‘before the establishment of the British. Court f such 
relief. ee Melee 
The first rucaion that falls. fir: da is 
whether the ground upon which Cunliffe, J. ‘based his 
decision can be supported in law, ae: 
Now, I respectfully agree with the learned Ju 
‘a. suit for Sa of co 












: that. | 









i and. I fusthee shontd agree that, 
ca Buddhist manent is at 


would: ‘not 
personal: law 













raving 6 ! 
a cohabitation. M 








marriage by claiming restitution of 
where” one of the parties ‘without, 


a Fight dncidental and ancillary to ‘the 
$0 ies as it Saipsiay Fut 3 is. one of 


the ‘other. party to the marriage has been guilty 
2 atrimonial offence? In my. opinion he is not. . 
Phe .conflicting views on this subject are clearly’ 

“Mi Kin Lat. Nga Ba So (1), Ma. Fhein 
ne Tun a , sce Nwe v. . Mi Sud Ma ee 










0 pore an ‘end to the marriage ge 
ice. and without. the consent. of the other 


aide 






- pe : fo.s ut te wifé does:not: 
Ma & ‘0 sand. the: does not, when 


Sacine, ‘the party wishing: to: ssepatate: shall h have io: 5 bares; ; 
let the: party’ who does not wish to separate. have. the - whole; and. 
let the other. party .pay all law expenses. If there’ are. debts), the © 
party wishing. to separate must pay them. If there are. no debts 
‘and no ‘property given by the king, let: each take’ what they are 
entitled to, and let the: party wishing, to separate. pay” the price (of 
his or hér body). aceording to their class tothe ‘other. This‘is the 
law when there i is no fault. on either =e and: when. ‘one wishes to. ‘ 
separate.) ar ee 











, But the meaning of the oil Fee ca : is. aot! 
Abe, and the passage is somewhat. obscure. -moreover; . 
there are other passages in ‘the . Dhammi hats which 
‘would appear to lead to; a different. ‘conclusion, “and I’ 
am: not. persuaded that divorce was. permitted « ‘merely. 
for a whim even. in ancient. days. when. the Burmans. 
had scarcely emerged from. a state of, pociety. akin. to 
barbarism. 

Sa May Oung, some time, a idee ok thin’ High 
Court, suggests an explanation. of . the .meatter in: ne 
work on Buddhist Law (1919 edition at page 76).: 

“s ae in’ the older time, a divorce, - which meant the. dinind cers 
. of ; a household, must have been an’ ‘event of considerable i impor- 
* tance i in the village life, and the rights and wrongs of the parties 
e would be freely discussed by the’ commiunity. * bes 
Spite of counsels to the contrary, a husband’ or: “Wife: pei 


‘demanding 2 a separation without being ta position’ to: point to-any 
; grave dereliction on the other side; the: elders: would be pemertess 
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involves the. sanction. and validation of that act:.;: but, 


whatever - ‘may have been the legal position in ages long. 
past, Tam satisfied. that under the personal law of the. 
Burman Buddhists as it obtains today divorce at the: 
“instancé of one party to the mattiage merely for caprice. 
and -without proof. of some matrimonial fault is not 


permissible, even if the - party desiring the divorce is 


oe prepared: to yee his or her share of the joint ae 


“Robo” ae price, of the body” de 





a Te provisions of the "Burmese Buddhist ide as to the: 
- payment ‘of a fine” ‘or “body “price” on divorce have long been’ 
obsolete, and if. either ‘party ‘can- claim divorce without alleging | 
misconduct.on ‘the part of the other, the result. w: ould ‘seem to be 
ase where divorce is claimed a dectee. must ‘be. 
the: si to the, Courts i is'a mere — 






P setittos: and: that: if there’ is'no property: ‘either. party. ‘can. nye 


the. other at arly time without’ penalty. ” 


> ‘Loss:of property; indeed, may t result free’ a intel : 
bit the’ pena of the joint: property, 1 in Lay Ce = 





marriage ‘to put an-énd to it- A the Privy Council 


pointed * out i in: Maung Pe'y; Lon'Ma Gale (2) :— 





ce We a tas let 
Wiking 


infliction “ofe a panel for ‘the commission Ga act 


“The. cause of action for the’ divorce. was ee misconduct of 


19307 


ag - amy 
' MAUNG” 


_ KYWwED 


Page; CI. 


[Vor. VIE 


is: different, 


Pemainiccdoa authorities on this ae 
Noles © on VByeohit Law Mr. ae os 


a "Meuse Eee ie ‘afew 
feeble’ of divorce is contrary to the Burmet 
never heard of an.exparta divorce being alla 
the one partner had ceased to love the other, 
-find favour among men addicted te. conenbi 
ance. tind Buddhist lew is Ener: cat hy 1 









4. 


poitit ‘of view. ae ber ence Spline since then £6 
result ; there is no such custom among Burman Buddhists, ei 









Buddhist: Law for nearly 25 years ; I hav 


out fault was made.” 


! clearly of opinion that a divorce fs. not 


ence. 





Sein v Kin. Thet oF, ey and Ma Thein ae y Maung 
Kha (4).J ‘ 





To. ‘hold. Sth ervtise aed strait to bidiking “point 
the: ‘gossamer. thread. which binds ‘together the parties: 
to: a ‘Burmese: Buddhist marriage. I decline to assist in 








8).2 TBR, oo 
2 4) % Ran. 4510000 7¢ 





(875 391. 















» for what it'is worth, points to the same ataig: 
“been. dealing as Judge with .cases of divorce. 
pent.” 
the ‘Court ‘of the Judicial Commissioner of Upper 
ral years in this Court, first as the Chief Courtof - 
| now -as the High Court. for the whole of 
never till now dealt with a-case in, which a : 


ing ‘the material, ‘texts, text- books and | 


will and pleasure of one party toa 
ist Anata without proof of a- 


( therefore, that® a suit ae restitution: of. 
conjugal -rights: lies in respect of a subsistings Burmese | 
Buddhist marriage. [Nga Nwe v Mi Su Ma(2), Maung 





“INDIAN AW ert crime hes ee 





Sbergeell hime that’ since hie hae ‘comme to 5 Ratieiod. 
“ he: has been consorting and Pee, with ae woman 





“hae: the conti peri ghia the lparded tria Jud; 
“based: his judgment is not in ‘accordance with law ; but 
for the'reasons that I have stated I am of opinion. ‘that 
the suit was rightly dismissed. 

| The appeal is dismissed, and as 
5, appearance by the respondent there wil 
to. costs.” 









“Das, Jed: agree. 
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ORIGINAL CIVIL. 


Before Mr Tustice Cunliffe. 


“THE OFF ICIAL ASSIGNEE 





MA yArt AND ‘OTHERS’ aa 
Pressdeiccy oaks Inisélvency: Act (of 1920), Section: 47--Meséal dealings between 
insolvent and creditor—Claim of set-off by a person, who pecnites ‘creditor 
of insolvent, subsequent to adjudication. Pee : 
7 The: defendants who-were the judgment-debtors of an insolvent, represented 
” in these proceedings by the Official Assignee, claim to set-off against their 
liabilities, a - decree against the Official Assignee representing the insolvent, o 
which decreé:1 they. were assignees for very much less than its face value. 

» Held: that” \ judgment-debtor of an insolvent can place himself i in a more 
favourable: position vis a vis-his fellow.debtors by purchasing after adjudication 
the liabilities’ of the insolvent and then setting off his. rights thus ene 
against his original debt to ‘the’ insolvent’ 's estate. - 

: Dickson 'v: Evans, 3 Revised Reports 119; In re ialninas (1900) 190.B.D. 346). 
In: re. Milaii ramways, Coy. 25 Ch. D. 57; Radha Kishan v. Ganga-Ram Radha . 
i ‘hile Page 176 —referred to. sae 












ica for the plaintiff. 
eejecnhay. for the defendant, 


CUNLIFFE, J.—This matter’ has - been placed 
before me by the Registrar at the request of counsel. 

‘The material facts may be. stated quite «briefly. 
‘The Official Assignee, the plaintiff and decree-holder © 
here, standsgin the shoes of one M.E.. Moolla, an- 
insolvent. As ‘representing M. E. Moolla, he obtained 
a decree ‘against’ one Maung Chit Maung, a _benefi- . 
ciary. under - the estate of the late Maung Ohn 
Ghine. . The estate: is in the hands of defendants, ° 


who are “the. trustees thereof. On an "application for ©. 


payment by the: Official Assignee against the trustees, 


the latter clairaed a set-off against their debt to the .. 





“insolvent i in the: fori of their rights as assignees of od 





Peas 271- of 1925. - : 


1930 


June 38, 


‘Cuntives: oy 


‘aperely. a direction * as - 


Ee adblse shall be set: b off against any sum. due 









y the sineiole’ 
section. 47 of the Presidency-Tok 
dn my opinion. Order ai, Rule 








-to J 
Procedure and. does ae 


and the balance of the account, and nO more, “shall be clainié Or 
paid on either side respectively : oe j 
Etoseaed anae a person. Shall not tbe entitled unde this ‘sectio’ 








situte; cee as “A ‘whole, that the procedure adopted ‘ 
by the trustees here. should” be poe OF es 


confirmed by. the -Court, 


As far’ as I. know there is ony one ‘reported 


~ Indian case in this regard. It is..a decision of. ‘the | 
Chief Court of the Punjab: reported at’ page 176° Of” 
the Punjab Record, Volume 49. In’ that case, Radha 
Kishen v. Ganga Ram Radha Kishen, a Bench of the 
Punjab. Chief Court followed the. English principles laid 
‘down in the very old case of. Dickson v..Evans (1),. 
and the more recent decision. in In re Milan Tram- 
ways Coy. (2). In the first of these two cases Lord 
Kenyon in - the course of his judgment remarked : “it 
e- mos unjust indeed if one person, who happens 
1 to: another at ‘the. time of the bank- 









the’ Sr eae about. the: country for the pe 
pose of- purchasing the bankrupt’s. notes after the 


_ bafikruptcy, and then pretending that he was a 


creditor at- the time of the bankruptcy.” i 
These observations appear to me to be parti. 
cularly cogent to this case. I am of the opinion 
that..the conduct of the trustees in purchasing 
the ‘decree: which they claim to use as a’ set: off 
was an intrigue and a fraud on the other credi- 
. tors. 
The principle’ laid down in he’ two English. 
cases I have mentioned was followed in  the- latter 





® Revised Reports, 119, (2) 25 Ch. D. 587, 
31 ei 


were’ permitted . by. any intrigue. 
d ‘2 ae eeu sO. to. change his. 


421 


~* 4930 


THE 
OFFICIAL 
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v. 
sates YArrT. 
CUNLIFFE, J. 


ee “p30 





de oe 
: © Opeician’ 


* ASSIGNEE . 


20s 





CONE DFE, J. 


Ma Yarn, Ae ‘as. he? “thin: sone yefeiree ie is j \dgment. to. “ie. 


as the: representative of M. E. Moolla will: accordi 






ag 


- Engli 


ratio. d 





‘dictum of. Lord. Selborné ; in In re: “Milan. Tr anwar. 
Coy. (supra) which ‘runs: as follows:—‘-The. litte’ is: 


drawn. at the time of that: -bankruptcy, and the. rights: 


‘of the. ‘patties . are ‘not to be. altered by subsequent : 


“transactions. ” Lord Selborne. ‘was -heré referring « tox 
- ‘the’ mutual crédit, -séction of the: English. Bankruptcy. 


‘Act; 1869. It is true. that. the - expressions - “ mutial i 
credits,” “ mutual debts” and ‘other. mutual: dealings 
are. not ‘wholly reproduced i in section 47 of the Presit.. 
dency-Towns Insolvency” Act. | They: have been: 
whittled down to the one expression “ mutual.” 
‘dealings ”;. But in my, view the intention of the. 
‘Indian: Statute is identical with the: intention, oF the 
Peek Ape: nas 

It seems to me from: these authobtie 











on principles of equity that. no judgment- debtor: cat 


be permitted to place himself im a. more. favourable: 
position vis-a vis his fellow debtors by purchasing after: 


“adjudication the liabilities of the insolvent and theri 


setting off his rights thus ‘procured against his original : 
debt to the insolvent’s estate. Recognition of such . 
action would cut across all the canons - inf Insolvency. 
Law. f 

The application for ayencnk to the. Official Assitics . 


PS ly * 






be allowed against. the defendants. —-: 
I shall allow five gold’ smoburs costs in. “favour 
the Omer Assignee. cre 
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e Before. Sir Benjani Heald, “Kt, Acting Chief Justice and Mr. Vistice e Mya b Bue 


eee . MA NYEIN YONE_ 
2 : Hz De. 
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* Inherent powers of the Court—Civil Procedure Code (V_ of 1908) section’ 151. . 


‘Held; that a review ‘application is not a continuation of the appeal, : 
Held, that’ the: Courts-i in- India have no powers under section 151 of the 


"5 in,Cases not provided for by: the Code. 

its Held, accordingly, that an application for leave to preemie a ‘review ¢ ora 
4 “revision in forma pauperis is not competent. 

- Churn Doss v. Nitiskally Dossee, 5 Cal. 819, Hukim Chand Boid v. Smal: 
* ‘anand Singh. 33 Cal: 927. Nanda Kishore Singh v. Ram Golan Sahn, 40 Cal. 
s ‘985;—teferred to: . 


#i Robertson for the applicant 





eee. ks C.J—Applicant was ; allowed to eel 
3 ‘as -a-pauper and. her appeal was dismissed on the 


merits... She now claims that she is entitled to file’ 





an applicatioti for review of the appellate paiement 
in forma: pauperis. 


We have heard her learned advocate ‘who admits 


‘that he has. been unable to find any case in which 
: pérmission., to apply for review in forma pauperis 
has - been “granted, -but he suggests that we should 












de ‘necessary, for the. ends of sistice, 





_ * Civil Miscellaneous Application No.. 141 of 1929, 


in Péber’ Abplication for revieei--Kastow not a covtieidbinie “of the opp 


‘Ci il. Proceduré Code to: -grant leave to prosecute proceedings in forma a la 


ee no reason to believe that we are entitled to: 
regard an application for review v of the order passed. 
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has. asly_ provided that in “certain circuinstances 
Cie to litigate in forima pauperis may be given in 
~ the case of suits and appeals. There is no similar 
“provision for cases of revision and. review. 

It was said in the casé of Hukim Chand Boid v. 
Kamalanand Singh (1) that the Court” has’ inherent... 
‘power to allow a defence in. forma pauperis, ‘but no 
authority: for that proposition was cited in: that: ruling 
or in the case of Nanda Kishore. Singh -v. Ran” 
Golan Sahn (2), where the statement. was repeat 
The. earliest. authority on the subject. seén i 
the -case of Churn Doss. v. - Nitiskally: ‘Dossee ow 
where no judgment was delivered . but where’ the 
learned. Judge is reported to have.said at the hearing: 
bas The Code binds the Cant so far™ as. ‘it goes, but 









We allow..a defendant ‘to. appear in Wisi ‘pauperis, 
and: that: power is not expressly’ taken. away by _ the: 
“Code, the power must-remain. In. Courts of Common 

Law the defendant was not allowed to defend 

in forma pauperis because the power was statutory, 

but in the Court of Chancery the defendant was. 
allowed so to defend because the ‘power was not. 
statutory.” That=dictum seems to “né#to be a 
slender basis for the proposition that the: Courts in 

‘India have inherent power to allow a dgfe dant : to 
defend a suit in forma pauperis, and ‘even if it is 

correct it is no basis for the suggestion that we have 

| inherent power to give leave to prosecute an applica- 

tion: for" review in forma pauperis, 











Pee 


‘ (1) (1905) 33 Cal. 927. 
~ 2). (1912) 40 Cal. 955. ... (3) (1877) 5 3 Cal. 819. 
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1 am not satisfied. ‘that. we have: powe oS grant Bee 
such leave either on the ground that” an pplication Ma NYEm 
for review should be: considered asa ‘continuation’ of re. 
,the appeal in which thé order which it. ‘is desired. *2D; Panes 
to have reviewed. was passed, or in the exercise . of . “peta TE 0 ae 
the inherent powers of the Court under section 151 -.H 
of. the Code, and I would tejeut the pcs 





Mya, Bu, Jot agree, 


‘APPELLATE CIVIL. Beste me vrs hindeD8LA9, 


» Before Mr. Justice i lesa 


_MA HLA ME 
v. 
~ MAUNG HLA BAW.* 


1930 
Feb, 3. 





Burmesi Budd Leth cildrriage—Ewentiats of a valid marbiage~ cohabitation 
necessary: for: marriage—second appeal- Civil Procedure Code (V of 1908) 
section 100, 5 
Held, that- where-in a second appeal, the lower appellate Court has not 

come. to a: re finding of fact on any issue, the High Court i is competent to - 







* ol "y. Ma. Thi Da, (1892-96) UB. 194; Maung Ba¥. Ma Ob” 
(1902-03) U.B.R. Buddhist Law, Marriage, I—referred to. 


Kin . Wun Mingyi’s Digest, Vol. II, sections 39, esas on to. 
Sanyal for: appellant. « . * 
U Tha Gywe for’ tespondent. 





7m 





* Civil Second Appeal No. 104° of. 1929 (at Mandalay) against the District 


Court of Mandalay in Civil Appeal, No. 196 of si Fg 
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» 8 SBAGEE = this appeal arises" eal af oN “suit for 
Ma HLA Me restitt ution of conjugal rights brought by the respon- 
Macing Ha dent against - the appellant: The ‘case. for the 
pee “respondent - was that the parties had been married 
Bacutey, J. with a somewhat elaborate ceremony, that after the 
ceremony they lived together - as man and-wife in 
the house of the appellant's parents, ‘that after this he 
had been driven out of the house and-refused access 
to his wife, so he filed the suit for restitution of 

conjugal rights, “5% 
The defence was that’ there was no legal” marriage 
between the parties and they never lived togethieg. 
for a single day. It. was further: a. part: of the 
appellant's case that the parents of the respondent had. 
agreed. to contribute Rs. 1,000 towards the marriage — 
‘expenses | and as a present’ for the bride ; that’ they 
had paid. only Rs, 500, that the remaining Rs. 500 had 
not been paid on or before the date of the marriage 
‘ceremony and that, alternatively, if it were held that 
the parties had bien regularly married, the bride’s 
parents were entitled to withhold her from the bride- 
‘groom until .the money promised had been patd in 

full. 

There was no disyqate with regard to the fact that 
all. preparations for a grand wedding took place. 
According to the respondent the wedding.geremony 
was completed and they thereby became husband 
and wife. According to the appellant the ceremony. 
was never complete, the proceedings were broken 
up owing to the bride’s parents proclaiming that they _ 
had been treated like dogs and then the bridegroom’ Ss 
parents collected all the paraphérnalia used for the 
feeding of the guests and carried it away. 

_ The trial Court found, ‘towards the end of its 
Tong. and. careful © judgment. (1). that there was, no 
promise to pay Rs. .200..on the day of the “wedding. 
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(2) that the eee took lies: between. the Parents of 


‘the parties after the wedding ceremony had been 


completed ; and (3) that the plaintiff lived with the 
> defendant as man,and wife. This last finding seems 
to me to be obviously a clerical error, the word “not’’ 


427 


“1930 
MA Ha ME 


Miaune Hia 
_ Baw. . 


ease} J ° 


being omitted, for in the Wreceding paragraph the a 


judge has been dealing with the evidence on this 


point in. a manner obviously unfavourable to the’ 


story put-forward by the respondent and towards the 


end occurs - the passage + “On the whole I am con- 
vinced that the ‘plaintiff never lived with the 


defendant in .the ‘house of her parents as man and 
wife for. a single day.;..” Later on in the judgment 
also he says: “It has a been proved that the plain- 
tiff and the defendant lived as man and wife together 


for a single day.” The trial Court held that the’ 


ceremony of marriage alone was. enough to make the 
parties legally: man and wife, that there was no 
promise to pay Rs.500 on the day of. the wedding 


which had -been -broken, and that therefore the 


appellant had no cause for refusing herself to her 
husband. The plaintiff was given a decree - for 
restitution. | uf : os 

The defendant appealed. “Whe learned Additional 
District Judge. who dealt with the appeal wrote a 
short judgment, only about one quarter as long as 





that of the trial Court. After giving shortly the two 


' different: versions given — by the two parties with 


regard to the ‘actual wedding ceremonies the judge 


notes with regard to the version given by the bride’s 
parents: “As their evidence is unreasnoable it can 


hardly be believed.” This is not siving a decision 


and: the reasons for it. 


With regard to the ee ‘of Rs: 500 the Stee remark 


is that there is no evidence that there was a. promise 
to. pay this sum except the-evidence of :the bride'and 
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~The ~ eems to think that 
Ma Ha Me ment; of any party ‘to a case or of his relations 
sMavne' ‘HLA “must necessarily be disbelieved unless there is outside 
ee idence: to. support it; 
Bacon, od . With regard to the qe estion a the’ parties having 
~e lived together the judgment is still more: unsatis- 
factory. | ‘As I have. shown the trial Court clearly came 
to the © conclusion that’ the- parties had never lived 
together as man -and wife. “If the appellate Court 
differed. from that finding of fact it should have 
_ stated, clearly that it did not accept it. All - that the 
judgment in this case. says” ‘concerning the. Pp 
“There is also the evidence of Maung Nyan, 
: San ‘Ku and - ‘Maung Kan Gyji- to show. that: after’ the 
‘marriage the plaintiff-respondent went ‘and lived i in the 
house of the defendant-appellant for. about. 10. days.” 
No reference is. made to the evidence called by the 
appellant on this point, and, though the: natural _read- 
ing of the passage would suggest that the appellate 
“Court intended to accept the evidence referred to 
- and, therefore, to over-rule the trial Court on: this 
point of fact, the trial Coprks finding of fact is not 
definitely over-ruled. ages 
It ‘is argued that this ‘being a seve appeal under 
section 100, Civil Procedure Code, the appellant is 
not allowed to raise a question of fact. and can only 
‘appeal on a point of law, but the trouble here is 
that thére is -no definite finding of fact in ‘the judg- 
“ment of the appellate Court and I consider that it is 
necessary in the interests of justice that I-should 
deal : with this question. of. fact,’ for. without a clear 
finding on this point of fact, which I consider goes 
to the root. of the whole case, it is impossible to deal 
withthe law on the subject of whether there is a 
- valid marriage in existence-or_ not... 
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On. this point we. have evideng 1936 

Ma Ha Ne 

Maune Hua 

plaintiff. himself, from fis father Maung Kye, ‘fromhis: «, BAY « 

BAGULEY, J. 


mother Daw Kyi, from Maung, Nyan who lives: diagonally~ 
opposite to the house of thé: defendant's parents, from 
San Ku who is a friend of the plaintiff's, and: from 
Kan Gyi, .who. lives two’ doors away from the house 
“of the defendant’s parents. On the other hand we 
have statements. that the plaintiff did not come to the 
defendant's: house after the ceremony ffom thé defen- 
_ dant. herself from her father Ko Yin Gale, from her 
mothé “Ma Thit;#rom Maung Saung.,. who lives next 
door to. the defendant, and from U- Khin “who lives” 
two. do ‘S away. Ko An who says he used to visit: 
the house of ‘the defendant’s parents every two or 
three. days also’ says that. he never saw the oe 
there. after the. marriage ceremony. 
It will’ thus. be seen that the oral testimony is: 
equally “balanced. The ‘probabilities of the matter 
appear. to’ me to be inclined somewhat in favour of 
of the. appellant’s story. It seems to me to have- 
been: made out that the ceremony did end up with 
some sort ‘of unpleasantnesi fbetween the parents of 
the newly~ ‘wedded couple. Had they gone away 
after the. wedding in the way in- which European 
couples: go for a honey-moon after the wedding a- 
quarrel’ between the parents would not suggest for a 
moment * -that the ‘bride and bridegroom should ‘not 
have gotie away happily together, but in this case it 
_ does seem ‘unlikely that after this serious quarrel the 
bride’s parents “should have recéived tht bridegroo ‘i. 
immediately into their house, and-the admission made - 
by the. plaintiff that after the wedding on only one 
day out of the fifteen. did he take his meals in the 
house of the. bride’ s parents seems. to me_ to. be. 
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: Mauné Ha. 
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“of life,” ‘put the ceremony is not folk 
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“Be suggests that while Ko Yin 
Thi would*=not - allow him to have a 
neal, 3 in: their house they” nevertheless allowed him to 
come -to the house to cohabit with their daughter. The 
_trial-Court had the witnesses before it and was in the 


“best position to weigh their evidence and I accept 


its finding that after the wedding. there was no 
cohabitation between the. newly mgreied sar oo and 
wife. { 
The question for decision ies comes. down to 
this:—If a Burmese Buddhist couple ‘go through a 
marriage ceremony ‘customary to persons in,their state. 
d by cohabita- 
tion so that the ‘marriage is néver - consummated, are: 
they: legally miarried or not? ° 

- Tcan find no direct ruling as: to whist: canstiuics a. 
marriage between Burmese Buddhists, and, -though 
this appeal was argued on. behalf .of the. respondent by 
U Tha Gywe, himself a leading commentatot'and text- 
book writer on Burmese Buddhist Law, he was unable: 
to quote a single rales that really throws ae cae on. 
the matter. 

One case quoted was Ma Gywe - ‘v. Ma Thi Be 

(1892-6), U.B.R. 194. ‘Ia.the headnote occurs the pass-. 
age: “‘ Living and eating together is not an essential of 





‘marriage, but merely a formal proof of the. validity of a 


marriage.’ He quotes this as showing that living 
together is not necessary for the existence of a legal tie. - 
of magriage. This argument overlooks the point that: 
living together may have two meanings. The. natural 


“theaning of the phrase would be living together*in the: 
same house. «The phrase ‘is also used: as a refined. 
“equivalent for cohabitation. Referring to the judgment 


of the case quotéd it is clear that in ‘the ruling the 


“words “ living together.” mieant living in the same. 


house: '. The parties in that case most clearly cohabited, 
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for the plait was the: ofispiibd of their Union. This: 


ruling therefore is of no help. 

Reference was also made to Marans Bav. Ma Ok 
(1902-3, U.B.R., Buddhist Law, Marriage, I). In this 
case a snestion was raised as to whether there had 
been a valid marriage between the parties or . not. 


There had. been a ceremony, as in the present case, 
a mingalasun, and-it was held that the parties had 


been married legally, but I note that in addition to 
to the ceremony the parties had eloped before the 
ceremony, and afterwards the parties lived together 
in the same house, so it is clearly a case in = 
there had also@en cohabitation. 





My: attention was also called to U Tha Gyuve! 'S 


Conflict of Authority in Buddhist Law, p. 73, but here 
‘also,-in the cases cited there is nothing to cast light 


on the. question of whether a marriage ceremony with- 


out. consummation constitutes a legal marriage or 
not. “8 
. May Oung’s- Leading Cases on Proof of Marriage, 
p. 17, et seqg. has also been referred to, but this also 
-is of no assistance, the only passage that refers to 
the matter directly is to be found on p. 19: “As late 
as 1904; it was the subject of coniplaint that as 
‘regards ‘the legal requirements of a valid marriage 
between Burmese Buddhists, and the degree of proof 
necessary to establish the fact of a marriage, there is 
a singular dearth of. authority,” quoting Maung Son »v. 
Ma Thet Nu (10 B.L.R. 166), and this case dogs not 
help. us.to solve the problem now before the Court 
for decision, 

Turning to the Digest v we get little: ‘Finite. ip 
section 39 which deals with “The seven kinds of 
marriage” there is a note that may be significant, 
The second - kind referred » to is “the marriage of 
a young man and a young woman. when _ they 
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.Ma Ha Ms 
v, 
Maune HLA. 
Baw. 


BacuLey, J: 









- the unjon. and ils, 
is: The 


Mavne Ha” 
* Baw. 
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siogests that. donecmraaiGn is. necessary to. “atti the 
full status of husband and wife.: Sections: 48. and 49 
both. uasest that ‘in certain instances ° i 





waned’ This. canter afer “that rr 
ceremony: in -itself- is fot. enough to g 
status of -husband and. wife, for simple 
the part of a husband is not, in itself, 
give the wife a claim to a divorce” against his will: 
“Again in. section 82 we find. extracts *from Dhamma 
and .Manugye to the effect that when ‘there has been 
a marriage and the bride elopes with another man. 
before consummation of the marriage the bridegroom 
shall get back the presents that he gave, the marriage 
‘expenses and the. bride’s ornaments, but if the bride 
‘elopes after consummation of the marriage’ ‘he shall be. 
entitled. to all the property, brought - to. the martiage 
by the bride, and the man who elopes with her 





shall. also pay compensation as an adulterer ; ; in other 
words, aftez.consummation ‘of the marriage, and not 
before,” ‘the. bridegroom _ has tne. fe Deh, in this 
‘espect, of a husband. Sag 

. Seetion 87 is’ probably ‘the “flbatect! to thé ‘pati: 
for in this section six Dhammathats ‘say definitely 
that if ° a: “marriage has. not. been. consummated the 














Vor. VI] RANGOON SERIES. ae ee ge. 433 


rélationship. i inisbaiid and wie has. not _yet been we ae 
established. a, a oe Ma Hina ME. 
It was strongly cepa for. the “Fepbudent that the Maoxe HLA 
ceremony itself was sufficient to establish the relation- 2: BAW. 
ship of husband and wife, but I am unable to accept BAGULEY, J. 
the contention. The chief difficulty. is that there is 
no iécognised- ceremony “of the marriage among 
Burmese Buddhists. If a ceremony alone is enough 
to constitute: marriage then there must. be - some 
definite. point in the ceremony before which the 

parties .are. not, married, and. after whichgthey are 

married. - ‘No ‘such definite point could be indicated. 
: itself is not.a fixed one, it depends 
€ the finances and. ‘wishes of the 

Also the. ceremgnies “differ, sometimes it-is 

rely: a case of: entertaining a few of the neighbours 

to tea ahd Jetpet, This may or may not be followed 

by the rendering of obeisance to parents and elders. 

Then again there may, or may not, be the feeding of, 

pongyis and the making of offerings to them. No 
individual item seems to be essential or, by itself, 
sufficient. to: constitute a marriage. My own person! 

view, for: “what it tay be worth, based on more than 

twenty years’ experience as a judicial officer, is that aj 
marriage between Burmese Buddhists is ereated by 
cohabitation coupled. with intent to become husband 

and wife. .The ceremony is merely a way of pub- 

lishing to all the. world that the cohabitation, which is 

intended to follow. it, is with the intention of creat- 
ing a martiage tie between the couple. In other. 

words the ceremony is merely a way of showing the 

intent of. the parties, ‘it is evidence of thatyintent, and 
js not a means of creating the tie in itself, in this 
way differing. from the ceremony which actually 
brings into existence the © marriage tie among- Chris- 
tians, Hindus and Mahommedans. 
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me: i this cdnetusion 1 am: “Boum t6- 


we Hea hold’ that thé “marriage. tie does not exist between 
“_ Mtgune Hea these parties, and-therefore the suit’ ‘fof restitution of 


Baw. 


Bacutey, J. 


conjugal rights must fail. 


One can ; have’ little “s ympathy with fctetieg of the 


; parties. The. defendant says ‘that the wedding would 
“have taken place but for the non- payment of the ‘sum’: 


of Rs..500, in other words she was - quite prepared to. 
yield ‘Herself to the plaintiff for that. sum. 1 have. 
also little doubt -that the evidence she gave on oath’ 
is by nogneans the truth, the whole truth and nothing 
but the truth. On the other hand the  eeapad has tried. 






dnpiliine ea: to whom he i is not marti ad. 

I set aside the decr€e of the lower: ‘appellate Couit 
and dismiss the suit, both parties to. bear their own 
costs throughout. 7 Stake 
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[APPELLATE CIVIL. 


eile Siz Arthur, Page, Ki, K. C., cuief Fistice ahd Mr. Justice Ba U. 


xe. M. CHETTYAR FIRM : 
ithe 


THE COMMISSIONER OF INCOME- TAX" 


Psgte, “(XI of 1922), sections 66 (3) and 66A (2 one 664 (2) not 
: ‘applicable where High Court refused an application under'section 66 (3)— 
wz Letters Patent, clause 37—Orders under section 66 (3) neither ‘made in 

appeal nor in the exercise of original acne 


' Held, that the orders of the High Court on an application under section 66 (3) 
. of the Income-tax Act are made neither on appeal nor in the exercise of original 
" jurisdiction of the High Court and that no appeal lies to ‘ihe Privy Council 
“under clause 37 of the Lefters Patent against such orders. | |” 
; Held, also; that section 66A(2) of the Income-tax Act does not provide for 
anappeal to His Majesty. in .Council from an.order of the High Court under 
section 66 (3) refusing to require the Commissioner to state a case and that the 
High Court, has no jurisdiction, to grant leave to appeal to His Majesty in 
Council from stich an order.. , 


" Alcock Ashdown & Co, Lid,v The Chief Revenue Authority, Bombay, 23 Bom. 
LR "1132; Birendra ‘Kishor. Manikya v. The Secretary of State’ for India, 
48" ‘Cal. 766: Delhi Cloth and General Mills Company v. Income-tax Commis- 
sioner, Delhi, 54.LA. 42% emperor v. Probhat Chandra Barua, 51 Cal. 504 ; 
Navivahoo v. Turner, 16 
Rangoon, 40 Cal. 2i- referred to. 














Eggar, Government Advocate for the respondent. 


Paci, Cj —This pefaon raises a , question of some 
difficulty and importance, namely, whether an appeal 
lies to His Majesty-in.\Council under clause 37 of the 


Letters Patent of 1922 from an order of the High Court 
refusing ‘to require ‘the Commissioner. of Income-tax 


of Burma to state a case under sect in 66 (3) of ae 





Income-tax Act (XI of 1922). 


_ The material facts’ preceding ‘the outer’ in. neck 
are set out in Commissioner of Income- lax v. E. M. 


peal: Firm (LLR., 4 Ran., p. 635), and need. 








2 nN isceHlaneous- ‘Application No. 60 of 1930: 





nano Botataung Company v. The Cotector, 
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is an end of the matter, since there is no fur 
“cannot ‘enter into questions of fact,. namely 
‘of those materials for the conclusion arrived at:””. 


ASSESSLES, dismissed the appeal.” 
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of the: Moulmein bushtiess then: ‘the Sahtenad was Sie if, on 


® the: other hand;- the enhancement: was wholly arbitrary and based 
: upon: no materials, it was illegal.. In view of this answer the pro- 
_ per ‘course for the. Commissioner to adopt’ willbe to call upon 
_-the’Assistant Commissioner to give the grounds on which. he based” 


his: assessment, and the Commissioner as an “appellate. tribunal 


can then consider whether the enhancement ‘was: justified on these 


3. If,in his.opinion there were materials on which the 
missioner could arrive at the enhanced figure. there 
er ppeal, aiid we 
0 the sufficiency 
“bid, p.642).) 
The Assistant Commissioner accordingly reported 


to the Commissioner. the materials. upon’ which . 













he had’ enhanced. the assessment, and. the: ‘Commis- 


»,advocate for the 
‘éreafter. the asses- 
sees, pursuant to the provisions: of ggction 66 (2), by 
application required the Commissio’ to refer to the 
High Court certain questions of law which they 
alleged had arisen out ‘6f such order. On the 9th of 
October 1929, the Commissioner refused to state a 


sioner, having ~ heard the learngg 








“case, and rejected the application of the assessees upon. 
‘the, ground that “ the order against which it is directed’ 
‘jg a revisional order passed in pursuance of the High, 
Court’s order under section 66 (3) of the Act.” The 


assessees theretipOn applied to the High Court under 





the provisions of section 66 (5) for an order that the 
-Commnissioner be required to state a case, and to refer 


it to the High Court. On the. 19th. ‘of. March 1930, 
the ‘High Court dismissed: te application on the 
ground that there was no:.question. of Ia which the 
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in “that any person or persons ‘may 
uccessors, in Our or Their Privy 
of criminal jurisdiction from any 
of the High Court of Judicature» 
d.from. final judgment, decreé-6r : 
original jurisdiction of Judges’ of . 

ay Divisional Court, from which ap’ 

¢ a irae acs the Provisions. 
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assume, without 
n is a “final order” 
nt—Tohar Mal 
Commissioner . of 
TA come-tax Cases, Pp. Oy 













State for India 2 (48, Cal., 
2 Bhat Chandra. Barna (51, 


“ ia Alcook Ashdown &* Co, 
“Authority of Bombay (47, Bor 
order in question was not, and 
“been, made under the Specific Rélief Act, for the asses- 
sees had another ‘specific and adequate legal remedy’ 
“which they were entitled. to pursue, » namely, an 
. application to the High, Court fo der. requiring 
tl ne: Co i ‘a case under 
22. ‘Section 48 
ppeal. from: 
Act, but no 
uy Income. 
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certifies ‘to bea fi 
in Council,” - In my. 
‘sections 66 and Ae 
«to provide’ sp 
sioner or'th 
opinion. 
arising in” th 
with. which’ 
Income ta3 





F urther’ t 





the High Court fee ee the. 
So. anomalous a cpsiewe Ke think, was 


1930 
June 23. 
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ed Colin ies Bank, 





yn. ‘the. 14th of “Bebsaiy: 4929 oH 
: pgitaeated insolvents on - thei 


Assignee ‘and the Official ee declined 0° goon. 
with the suit. Then a creditor of' ‘the insolvent firm 
sought the leave of the Court. to app 
that the, .cause of action in the. 
did not: vest. in. the O 
solvents ‘could éarry ot 
“the: ‘adjudication. order 
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they had a. sent 6 ‘bring 
their personal. capacity 

The. first’ thing ‘to ‘co: 
vests. in. the Official . Assigne 
“Section 17 of the Presider. 










58: for. his. own bariebt” ane, 
ere that the definition ae 






0! cofisider is whether: the ent to" 
né es ee by. ese of ctedit heer 

























United Counties Bank, Lid. 
t page 120 of his judgment 
On _principle and from these. 
clear: that, while all ‘causes 
to. the ‘property . vest. ‘inthe 
action for damage tothe pers yn. OF - 
he: bankrupt would remain vested in: 
his bankruptcy.” ‘Lord: Atkinson’ at: 
he judgment states as. follows : tt The 
he. defendants to take reasonable % 














+ (8) 1920 Appeal cases, oe 7 eae a 






poo (Von, VIE 






it was, in. 





| “We "Te BB 
page’: cat _ babe > 








: rhe spdar ‘of the learned bess 
48; re the suit must ‘be 


feeidcnts aitdertook fo: supervise the 
f. the plaintiff's business as a -malster 
a ae ‘steps to mnaintain 









oe to. the: ~ plaints fusiiess and 
. credit and reputation, and. it 
‘ction quoud the damage 
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1930: 
June 24... 















vike “Histiiacto ms, : 
ppea rance ‘for the opposite pa 
applicant, an advocate, allowed the‘re: 
“in full without warning‘him that the other side 
them i in the matter and that he had not declined the 
_ not’ retained by the respondent, and the brief of the 
: bien, accepted the same. __ 
Ht eld, that. whilst the action of the. applicalt d 
misconduct, the case comes. within the ambit ¢ 
t nst:a- party, even. though 
“ease i in. which: he ‘would be mbart 





ive I him tistricHions. 
hae to reprenent 























am Civil, Miscellaneous Application No, 
















reason of the co 
‘by the trial court 

Damodar. Ve 
Lilian Hira Devi ve Kun 
v. Sun Singh. (1897-01) 1 
* 50; Pallonji Marw. 


Luiter for 








Bacuiey, oe - This. is “an -apilical yn filed \ 
Bar- at-Lawy an advocate - of wih Co 


2: ‘Ko Ko. Gyi niceeil ue San sy 
ondent and - by. one U. Sein, a pleader who 
in’ the: habit of acting as a Ee ihe 


‘saéeption to the aibifrator oy, 
le a suit to have the award 












seeving: hifa inthe - - sitet. ee Pls 
ner. rooin to see. U Ko- Ko Bel: “Astpalit 


the 


nron Mey. 5th. ‘Sx 2M 
nected’ ‘papers. He’sa 
ite eee 


Vi went through the. award 
“his and also the deed of sub 
and ‘other papers, and said 
Siang He says that he to 





. ae fact that he misapp 
tes. U Ko: Ko Gyi s 
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“their intention to’ engage Us: Ki 
“behalf: ‘and bs he: was consideris 







& not throw muc further light. on. what i 
ed, and as this affidavit was: not: filed. 


Teast, doubtful whether” 
now.. ‘The affidavit, howeve 


ae San Mya to see him and io: give him his: ‘version 
of the case in full without warning him that he had 
not yet accepted the case and “t erefore. could - not 
regard himself as his advocate, out warnins 
him that the other side. had | 
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and ‘either’ accep’ : re, 
pletely. . Mr.. Lutter wh tg : 1S Ko 
behalf of U Ko Ko Gyi 


tunate that this. client ac: ‘iS = “OSs SAN Mya, 







Bacuisy, i 





iment he had. only hitneelt to oie 
ore he had briefed U Ko 










c Ww lam: quite unable to ‘Eecepe : “San. 
My “Myook and may have studied for the. 


B.L. but in litigation he was, acting. as a_ 
‘ cand in Seen a case an advocate. has 







2 have: stated, his own counsel in this: Conitt 4 
did not: attempt to. do so. I hope Mr. Chatterjee is 
using, his» own views in this argument and — 
advancing the view” as the considered opinion “of the 
Mandalay. Bar. : 








nee nent bog he allowed San mse 


(Mor. VAT 


‘to. be no et hoses. ‘that the heddinste 
‘that the circumstances did not aed 





fou WK ‘allabhai  caaabhar 
on bat 3 this case “the ‘facts ate somewhat 
different ; it was one in which: an advocate appeared 
e behalf of two clients who had ° ering "fallen 














land Volume Il,  erapapt 661. aft “Cou 
Be Be oe a: brief hee a patty 
















1 to bint, ‘San Mya ‘members: what. ae said 
Ko ek and if, in the course’ of » the case, 












“dea that U Ko Ko Gyi ‘got that: mea fron him, and 
the. sense of grievance would certainly remain. sd 
tage lt is true that, judged by the standard laid down. 
: in Damodar. Venkatesh ¥v ausnanher eee 
Ay Ue Ko Ko Gyi’s conduc tt 
“come | below what is described ‘as “ the. extreme. ‘Tows: 
water mark of professional conduct a and. therefore, 7 
cad be oe as professional. misconduct, ~but 














i that. even. ce an advocate 
“the line the: Court: can still refuse. . 
_appea®in the. case... The Full. Bench in’ that- case 
paeenieely. | laid ‘down, that they did: “not. expeet this: 
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‘The it a )plitation. dgoingt that : order’. 
“of, the parties to. the case, but 
ep rsonally, ‘It is. not clear to me: 
‘power to issue. any order |. to,. the 
eon such ‘an application. Possibly “th 
ercisable- under the: progistons of -section rs 
‘But, hoWever ; 
oO not ‘think it ‘is “hecessary to. decide. 
t not satisfied that: any case: ‘ie 












him: a general ‘autline ot the case. 
fees: arose and the appellant. said’ he: 
1 amount unless , he: ‘knew the’ 
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exact recoll 





as ‘stated by one: siderd 2 
athe. interest “of. the hea 












t to appear. It is laid down in paragraph 
ury’s.. Laws of Engen, Vol. II, that 


party. refuse to retain him, in ‘any 
we embarrassed in the 


case of Mary Lilian Hira Devi v. Kunwar: 
ingh (21 C.W.N. 1137), at page 1142, their- 
of the Privy Council remarked : |“ ‘ Befo a 














the Obsatvations of the fa 1 Fedees 
ourt on the’ impropriety of a legal 
1er who. has acted for one party in a’ ‘Gispute, 
here was. in. this case; ace for the: other 











8. [Vor VIE. 


conduct’ is, 
tion, and is: 
f the original 


: eee to -appear in that Bante. Phe ‘réal test 
appears to be whether confidential inforinaion was 
-acquired by the appellant as the result of- the. inter- 
views with the respondent which might be:of use to 
him in conducting the case for the other ‘side:” 
-appellant says that there was -no “such. confidential 
information acquired by him,.and I do ‘hot: wish in 
any way to question the bona fides of his belief to 
that effect. 

_ As I have said the interviews. between the parties 
‘must have been a fairly. prolonged ‘one and. various 
points in connection with the case were clearly discuss- 
ed at some length. The respondent has not perhaps 
proved any particular item of: confidential informa- 
‘tion that was imparted, but that would be a difficult 
-matter for him to prove. ‘In the first plage 
“did attempt to prove it the confidential information | 
would cease to be confidential ; “and agi 
place, it would be difficult for him to femeraber the 
eaaee “details of all that occurred... 

2 thas been. ‘suggested by Mr. Chatterjee, who 
“appeared on behalf of the” ‘Advocates’ Association, 
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Mandalay; 
difficult one if 
from. their respect 


sade ‘ibice and_on the second occasion heard the 

“respondent at considerable length. .In fact he does. 
not. really himself say that. it was necessary for“him. 
to hear so. much about the case in order to décide-- 
whether he should. accept the brief.. What. he says 
~in his affidavit is that: “Out of delicacy and for his: 
position - I did not stop him, but I did not allow 
| o..commit to any. statement or answer.” In 
circumstances of the case, although there is. 
roof. of any confidential information having 
aSSEC think it is a fair presumption that some 
such communication did pass from the respondent 
to the appellant. The respondent’s action in object-. 
ing’. to the appellant’s appearance was taken very 
ong The appellant appeared on the 12th of 
September 1929 and the respondent filed this appli- 
cation. on, the 14th September. I am not satisfied 
that the action taken by the District Judge: in the 
matter was wrong.and: I, ae? agree that = 
application must be dismissed. ee 


















“on “3rd ‘October 1929, ‘Ma Sein ‘Mya woe pee served 
“but, Ear putting in an appearance. _ 








Te or undei seen anata 4 





cig § in 73 LG. 529. and ay 
* were more recent eee ; 





quence: of a 
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e piévisions 
t to apply to a case 
it. would appear 
ucceeded in 


} | ; refusal 
iby. the: husband. ‘tor “maintain the -wi Org, Side 
reunion must bé. ‘interpreted as removing the basis 
on which the: order of the Magistrate — -rests’-and as 
itherefore vacating the order, It is. clear ‘from the. 
-admissions of Ma Sein Mya: that there-was a reunion 
‘subsequent to the order during ¥ i he the parties lived 
together for two years as husba d wife: 

“If there was subsequent desertion by the: husband 
ae was open’ to the wife*to mal | fresh’: ‘application 
under section 488, Criminal Procedure Code. ~ The 
order of the learned Headquarters Magistrate, ‘Toungoo, 
in C.M. No. 67 of 1927. enforcing the order of 
maintenance is set aside. ~ . 

















i 6, 297; 305, 306. f 
either of “probate or of letters of administration does not o on 
cae initio. ; We 








Gopal Das: eeedles: v. ‘Budree Das Sureka, 33 Cal. 683) _refirved to. 
: Cras rv. Thomas (1909) 2 Ch. 348; Debendra Nath Dutiv. Administrator 
General. of Bengal, 35. Cal. 955 ; Hewson v. Shelley (1914) 2 Ch. 18—followed. : 

Ellisy: Ellis (1905) 1Ch. 613; Pundit Prayrag Raj v. Goukaran Pershad 
Tewari, 6C.W.N. 787—dissented from. 





| Cowasjee for appellants. 


Jordan, Burjorjeei Patel and. Darwood, for res~ 
pondenits, ee 






ChE: pate. Suit No. 2 of 1891 of the’ District 
Gourd “of | Shwegyin Kader Moideen sued the legal 
Tepresentatives ‘of John Nepean, deceased, for redemp- 
tion of. an: llégéd mortgage. The fact ‘of. the mort- 
gage was deaied and the defendants claimed to be 
themselves the owners of the property in suit. The 
case went to the Privy Council, whose judgment is. 
reported in the Printed Judgments, Lower Burma, at 
page 95. It was held by their Lordships that’ the 
plaintiff : ‘was » entitled to redeem, and the case went 
back to the District Court, which proceeded to. take 
an account. There were further appeals: and. on the 











* Civil First Appeal No. 158 of. 1929 esas decree of the District: t Court 
of Pegu in Civil Suit No. 47 ‘of- 1928. a oN ae et aye 





VELL 


s0 much of the sum of Rs. 25,200. for ets and 

. 53,214 for interest charged against the app 
os ee the allowance of Rs. 100° per. mensem 
-after the death of John Nepean. ;and,. the. interest 











» thereon ° with a consequential. ; vari 
i, pect the decree was affirmed... 
ws. This decree of Her’ Majest We 
ie transmitted to the District Court of. “Pegu, the’ successor 
‘ay jurisdiction of the District . ‘Court of. Shwegyin, 
Pec had ‘in 1895 ceased tg. exist But the proceed. 





1a Dthe: Beputy 
‘District. cdudge, of 





IgOO,” A a4 
“Tevocation of thé. probate “gran 





! pelt are ae 
(1) ‘That «in 









that ‘probate: ‘was “void ab ee, ate of 3 
: ‘There: Was, therefore no Jawful represent: n of Kader 3 
ey Moideen: in, the former suit one his 





“decree © oe es judicial ‘Commissioner * “wh sh was: 
affirmed in this respect by the. Privy. Council did - 
not ‘begin to: run until the amount payable had: been 
‘finally determined. There has not. : “yet. been | any 
such “détermination, lawfully. r 3 theralore 
irt “of = that’ * 

3 the. nlaisitift 
effect. : 












44 ‘efault of payment within six: 
3 q: debated’) from ue is of, 









‘file: a new suit for redempti 
‘ barred as.. res. aigeter the: 






“ Probate 6 or. J 


“the property,.m 


aes Aan such. revocation be os 
son making the same.” i 


Ril 


Aoular. Py 84 dnd the 
a that I have. anoted 
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ministration camié befére tpes Privy : 
“Nath Dutt -v. Administrator- 
2) on the ‘question of the liability. 
tor’s © ‘sureties. In delivering their, : 
ment Lor Macnaghten said::— 
€ appellant Dutt, who alone has appealed ° to 
presented to this Board, was. that the letters. of . 
ranted. to Cowie, having. been: annulled by ‘the 
nd of fraud, must be regarded as a mere nullity’ 
x; that Cowie, therefore, never was administra bee 
bond, so far as the’ ‘sureties ‘were - coricer! 
} effect ; ook sureties undertook to’ be'téspon. 

j tor a person eyeing to ac 
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administration - 










4 surchaser. The question. as 
heir ora in three a 





ministrator. 










Sade: any: title created. 
a law. void. - An: ae 
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is no ‘sugi 5 
collusion with 











ae epee af a itt: 
that that case was a stronger case 
For it was "then argued. [and- vit 
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lecree‘of the 





. his’ UE Po Fob and. nié 
_ ne ata and. no 





rule contemplates 














aoe ae full that way, ance 
editor at. whos é 


He then filed’ the present 
m the. chettiar firm. © His: pla st isa. plain. sui 
y The seat oat the Sunt set out in the'f 








“states ‘that money realised. in the exe 
ings which should have been paid to” 
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debt. The conditiotis ‘of ihe Me vnicat f immove- _ 1930 
able property and -of debts are different. fror ee 
of the attachment of. moveable propert: q 
21, rule 43. Under. that’ tule the atta 
be made by ‘actual seizure. ‘and the att 
must keep the ‘property in his own. cusl pe 
custody, of one of his subo: inates,. The. seizure Sand 
custody of property. wh las been released from. 
seizure and custody and hasbeen delivered to~ the 
possessiow and custody of a person who is not-an 
officemot the. Court cannot in my opinion be restored. 
or “maintained” by. the meré force of an order of 
the Coyrt. resh seizure arid custody are Dee 
for a. ‘restoration. of the ‘attachment, and until such 
frésh seizure and custody have taken place there can 
be no attachment under Order 21, rule 43. 

-I am‘of opinion therefore that the learned Judge 
on the Original Side was mistaken in holding that 
the attachment under Order 21, tule 43, which had 
been removed, was restored by the mere force of the 

i bly loca suit and that the transfer of 













remand: tlre silk t For trial on the mnerits, ‘the costs of 
the. hearing in this court to abide the final order in 
the suit:in. respect of costs. 


“SEN, fel concut 


36. 


: j eRe: Pallasijee ve 
y Meyappa Chetty, 7.L.BR. 336; . Be R. M.- Ms Raman: hh sv. Steel - 
Brothers, 5 L.B:R: 8—referred to. : aes % 


Kt. C Sanyal. for appellant, - 
A. c. Mukerjee for respondent. 











eat and. BAGULEY, I On. the 5 20th a Se em- 
ber 1927, the appellant, Ebrahim Haji. Mahomed, 7 
‘filed a suit, for money alleged to be due, against one 
Oomer Abdul Karim. He attached before ‘ “judgment. 
‘certain shop. goods in. the shop ‘of the defendant. 
The -attachment was effected on ‘the 22nd of Septem- : 
ber. Application was thej : 
of attachment on furnishin ean What hap} pgried - 
















fe the. “evidence of ‘Deni Hagé 
under appeal, the attachmen 
application of the respondent 
fumishing security, and 





y . brought -a’ 
“Baik against Abdul Karim, for money | he Claimed to 


ie Dist ict Court of 


Vou. VII. 






Hashim. finally obtained 
declaring him to have a lee nee 
while, - Ebrahim Haji Mahomed’s suit: was “Contested, 

y. dectee was. s. finally passed i in. his: {avout 







ration to. take : presumably it i is for a. 
“that he is. entitled to. Satisfy “his: mortgage 
denen ‘out of: the properties-attached. . The properties 
attached. were yalued by the Bailiff at Rs. 4 ,996- 13; 
de 








: pict be  pibily enienave at 
ellant pleatct ia that the € morgage 


4a id. we are not tienaied to. differ from ges on. this) 
point, The mortgage deed is dated the 9th . January: 
1927, more than 8 months : before the ; lar 

his suit. ~The: consideration: stated I 
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1930 *¢ m of Rs. 5 000 pala te the mortgagor 
Esranm by” ae According: ¢ the evidence of 
wee : , happened was 
wean ws ote. 
Manomep. the’ appellant, “and (fe respondent un 





Brows asp them up to- Rs. 3,200. and further ‘sup him with 
| BATES goods to the "Yale of Rs. 2,700, which formed the 
security ~of the mortgage: “The. respondent, Noor 
Mohamed Hashim, corroborates this, and says that 
‘fre paid Rs, 3,200 -in allsto the: créditors. There is 
‘no reason.’ for questioning the © ‘bona-fides of this. 

. {ransaction, a 
' - There remains, therefore, for consideration, the: 
question who was entitled to. priority: the appellant 
or the fespondent? It was held in the case of S/R. 
| M.M. Raman Chetty v: Steel Bros. and two (1) that 
when moveable. property has _ been morta ged in 
succession to two different persons, and ‘the’ second 
mortgagee had obtained possession’ of the property 
under his mortgage without notice _ of . the - prior 
encumbrance, he is entitled to. claim: “priority over 
\the first mortgagee. ‘This view of the law was 
approved by another Bench of the late Chief Court 
of Lower Burma in the Case’ of Manackjee Pallanjee 
v. S.A. Meyappa Chetty (2). It would,seem to follow: 
{from these rulings that a decree-holder who attached 
goods in the possession of. his judgment-debtor would 
be entitled to: priority over a | previous “encumbrancer: 














ae ec idee had . né One; anc “that was fhe 
view taken in a case decided bya. Bench of this 


Court (Civil Second Appeal No. 44 of 1928). * The. 
position in the: Present case, however, is’ different. The. 
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attachment in. this case . “was “hot 
execution of a» ecreé “but. an. att re Enkanm 
judgment. ’ Rule. 10 of. Order 38 ‘of the: Code of Manoa 
, Civil Procedure lays” down. thats“ attachr ent: “NOOR 
MaHoMeEn. 


judgment shall not affect the rights, existing prior, £0: ei 
the attachment, of. persons — not parties. to the suit, eee Sng 
nor bar any person holding a decree against the." 3 
defendant from applying for. ‘the sale of the. property 

under. attachment in execution of such decree.” Thé 

tule: was: considered by the High Court 


aD the case of Bisheshar Das and ares vi 













pertics | and to draw out the a 
ecution of his decree ; in the words of 
+ at page 579: “Property can.only be 
attached before:-judgment upon the Court being 
satisfied that the defendant, with intent to obstruct. 
: n of any. decree that may be 
about to dispose of. the whole 
his. property,-or -.that he is about to 
ole. or part of his property from the 
é jurisdiction of the Court.” It seems 
Q t : lear that it is- only to prevent one 
or. other ‘or. both of these. things that attachment 
before judgment. is-allowed. Such attachment confers 
no. ‘i ight in. the property on the plaintiff who obtains 
the order. Everything remains as before the attach- 
ment, save that it has been’ ‘taken out of the power of. 
the. defendant’ to, dispose of the property attached or 
remove it out of the jurisdiction. The _réspondent 
by virtue of the mortgage bond _ had: the right to 
seize the goods } in ane possession: of higedebtor, ‘and 








Qe tbaR. 97 all pe 578° 









not be affected 
: qtite clear 
is decree he 
od by the | 








oe ‘on ‘the. spptication of the “respondent 
ugpeinine 


“was, conde’, & a. Section of ‘his viel : 
~ The: decree that has béen “pa sed ig: excessively 
wague: in. its terms, and © altho 4 * nO. “objections has: 
“been ‘raised to it by the parties on this: “ground we 
think it better to define the~portion.. ae 
| We-altér the decree into a decrée déclaviag. that 
the plaintiff's lien for the money decreed in Civil. 
Regular No. 4, of 1927 of. the Court, Bhamo, 
is valid as against. the: def 0 thei he is 
entitled to priority over the - dant with regard 
to the goods which - “were at to the extent -of 
‘ fig lien. ee ae 
Phe: defeiidant: Appellait will 
Aplaintiff-tespondent in Hoth" = 
~.three: gold mohurs, Sea a8 














dsts.of the 


advocate’s fee 
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‘Indian’ Penal ‘Chide and could be prosécited for’. 
the’ ordinary: way if a prosecution takes age it: 






¥. fn Pat. 323 ; ‘Sheik Samir Sajidar Rahman, ee Cal, aa 
distinguished. k ; 



















Pat: 33; “Bmbeloe v. Prag Duti, 51 All, 
MLBR. 493 ; * QiieeteEvagresss “Raghu 


“Ba “U, JJ—In_ this - case the 
“Ma < Paw, laid’ an. information . at. 
“Police Station, - Sagaing District, 
Hein. and ‘Ba’ Si. with. robbery. 
found it to; be 
she filed ae 









trate, Sagaing, making the © same - STlegationé.- 


Magistrate. examinéd: her on oath and’ sent the | 
papers. to. the’ Police: for enquiry and: report under _ 
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4 _ complaint again st. 





é She Dolce. Benet, nee ‘occa, 
Power “Magistrate threw: out. the complaint of. the 
- ‘petitioner under section. 203 -of the Criminal - Pro- :. 
cedure ‘Code; he, howevér;. omitted to pass any. 
order as regards classification. . “On ‘the: “complaint ° 
made “by the police the: petitioner Was : found. guilty 
“and. sentenced to pay.a fine: of Rs. 100° or, in default. 
to ‘suffer. 14 months". ‘rigorous _imprisonment. - She" 
: “appealed, but “appeal was dismissed by the 
District Magistrate of: ~Sagaing. | She now seeks the 
‘interference of this Court in revision on the ‘ground _ 
that where information to the police amounting to” 

a false charge within. the meaning of séction’ 211, 
Indian Penal Code, is.followed by a _ complaint to: 
the Court. based on the. same allegations, as'in this 

_ case, prosecution and conviction under section 182, 
Indian Penal Code, is : illegal. . In support of. this 
ground reliance is placed ‘on the “case of Rambrose 
Vv. King-Emperor: (1). This case has now been referred 
_to a Bench in order that’ the correctness of the 
decision given in that case may be. considered. 
The facts of that case are very. similar to the facts 
of the present case. In that case the accused laid a 
false charge of robbery and hurt in an. information 
made to the Police which was, after enquiry, thrown 
gut. Subsequently, the. accuse led a complaint 
‘ingCourt for the same offence the Magistrate 
dismissed it as false on the ‘Police 'r port, whereupon 
the police laid a: complaint against | the. accused 
- under section 182, Indian Penal: Code. : The accused 
_, Hheretapon moved. this Courtt to 0.0 sh he p pEncosg nig 















a 6 Ran. S78. 






uw ion’ lider: 
section: 182 v was s improper. Such a  pECeCeuHOR would,. 
he considered, be contrary to the general principle that — 
a ee for. a. lesser ‘offence should not | ‘be 








quaithing ‘of: is abd See meee eG ‘ 


In our opinion a close examination of the author-. 
ioted will scarcely eupeer the deductions that 







made from them. 





although ‘the facts with regard to the false information 


to the police’ and the subsequent complaint’ ‘to the - 





M gistrate were the same asin the present ‘case, ‘the 














Indian Penal Code, without the sanction 

: “of the Court itself. "There was no charge 
in ‘that. ‘case. ‘which: fell under section 182 of the 
Indian | Penal Code ; and on page 655 the esi 
pases ‘can be found in the judgment :—-. 





slic -servant ‘to whom he .was subor nate 
would: have been. necessary.” Although this remark in 
essence. may be regarded as obiter, it does in a. way 
suggest, that. the: conviction in the present case, which 





(1) LER. 44. Cale 650, °. rs LER. 4 Patna 323. 


€ casé of Brown v. Anatda Lal Mullick ay 


determination was whether the man- who 
nformation could be prosecuted: under. 


EMPEROR, : 


Bcuiey": 


AND: 
“Ba U, Jf 





in’ - Fevision: ‘and the decision. of the Bench i is s stated: at, 
: page 39°as follows : 

“Tn the present case shekékers: alttionatt Bie: “Bisbe 
divisional Magistrate will have iio jurisdiction to take 
cognizance of the offence under séctior “41; he will 
bé competent to. investigate: the co my 

section 182 which: does not requi 
writing’ of the Magistrate who too 
.complaint of. the: 25th January,” 
is ‘directly contrary to ‘the 
before ‘us in favour -of th 
-attention has been drawn 
- Of this: court, “Maung. Pe v.. Mau 
No. 163B of 1927). This. 
SOV - Emperor (1) ani 





























-VOLe VEE}: 


















it was asked “ap 


: SR UPEnOR, 


= BAGULEY 





nd under. ‘section 211 of the Indian 
resent case, the. case: under 
dian . Penal Code: is. the. ‘one 
eded withgand, therefore the 
ne Magi irate would ‘be required for’ the’ 

ut. this case also was-one in which’ 
sought at an early. stage and it was still 
e Magistrate to get the necessary’ 
ymplaint and proceed with.the case.. 
na later ruling of the late Chief Court of the Lower 
—Burma;,,Ma. Saw Yin. v. Regie ioe it. was 










Kr: “Rakion o In this ¢ case, however, 
question of any charge under section 182 
m Penal Code.. There. was only a charge 
\ 211, Andian- Penal Code, SO that: the 
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Ma Paw 1 


“Was ubsequently made in C ourt, “that the ofietiee: was 
EMPEROR, -. 


Wee 
KING- - 


» BAGULEY: © 


AXD 


Ba U, V. 
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committed ji in-or in relation: to. any proceeding in any 
Court, within the meaning of section 195 (i) (b) of the 
Code. of Criminal, is Procedure ; and therefore a complains 








ion for such offence. ie this c case, ity y 
that the Allahabad High Court tool 
that held by the Calcutta High Co 
Brown v. Ananda Lal Mullick. already ‘mentioned ; 
but the:- question . a prosecution under: section 182, 
Indian. Penal Code, was not considered. ; 

In another case of the. Allahabad High Court; ‘Queen 
Rupees v. Raghu Tiwari (1), it was laid down that 
when a complaint was made to. the police of the ‘com: 
mission of an offence punishable under the Indian Penal » 
‘Code and the investigation had shown that it was false, 
the offence under section 182, Indian Penal. Code, was 
complete and that it was not necessary. that. the .com-. 
plainant should be given any furthef opportunity of 
establishing the truth of his allegations. - eae 
Looking at the case apart frem the previous deci- 
sions it seems-to us that as soon as the false complaint 
had been made to the police, the person who made the 
complaint had committed an offence: under section 182, 
Indian Penal Code ; and we’ are ‘unable: to understand 
from first princiies how a repeti he same com- 








-plaint to a different person. ant der .. different 
gird umstances can render the person 
“complaint free from liability to’ ‘pr 


made the false 
‘osecution for an 
offence which he had already committed and which 
was, somplete in itself. = bl 
Et'as true. that the two complaints, both, false in 





the same “particulars, may be regarded as so closely 


(4) LLR. 15 All. p. 336." 
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Boca 


connected that independent 
for two offences are undesir: 
way ifa prosecution takes pl 
more. serious of the two off 
may, no doubt, bea good ground 1-for quashing 
ings under the minor séction in ‘their early stages ; : but 
when. there has been’ -no prosecution ‘for. the. more 
serious offence.and a person has been prosecuted and 
convicted for’ fhe minor offence and the whole case is 
complete, we see no, reason. for holding that the convic- 
tion is illégal and*must be set asidg,: As has-been 
pointed out, ordinarily the prosecution should be under 
the more serious section, and therefore proceedings 
under the minor section might be quashed in. their 
early stig es in order that proceedinzs under the more 
serious section thight be taken, but we are not prepared 








to say that the conviction under the. minor ‘section is 
illegal when nd; = stion of a double oO has: 


arisen is : 
We therefore disiniss this Paleo 
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1930 


"Ma Paw. 


win Ce 
* Kixc- 
EmPE¥or, 


“VBAGULEY 


AND 


Ba, jy. 





_ ‘Ha ‘for depict, 
_ Ryaw Zan for. respondent. 











Bastia, jOn 19th October 1928 dettain’ ered 
tai filed an application: asking that Po’ Thit and: his 
~ wife Ma Nygin E might be adjudicated On 
_ the 11th: January. 1929 an order | 
ting them. as insolvents and 11¢ | : 

- for ‘them’ to. apply for their ‘discharge: ; On the 11th 
July 1929 the case was. called but. apparently “no” 
“parties: were present and an order was passed :— 

“No application for discharge as directed. Having 
. failed to apply for discharge the order. of adjudication 
is ‘annulled.’ It is against thi: 
ie aan has been filed. 

























“the Provin- 
‘still: incom- 
nsolvents - had 
om Court and 
der that their 










€ order of the 


‘Vou. VIE] 


oe 





shall” tas aesilingly.. It was a that ‘the: 
wording of the-séction is mandatory, that under the 
circumstances. the. ‘Court had no option but to’ annul 
ane insolvency, and that therefore the order passed: 
‘interfered, with in appeal. Reference: 
le toa ruling of this Court. in Pandit 
nath v. Official Receiver to C.T.A. RAW 
the headnote ‘of ‘which runs as follows :— 

ons of ‘section 43 (1) of the’ Provinwiat 
nandatory so that if an insolvent 
is: discharge within the. period, 
subsequently extended upon.an 
a) within that period, the adjudication 
must “Of necessity be annulled. ” This ruling was. 
red by the same bench that deals with the: 
and it is necessary to. draw attention 
that. in that.case the question of whether 
S:, _ power: of: ‘its own motion to extend the 
ot considered, - and this. ruling “eannot: be, 
authority. for the: proposition that’ a: Court” 
er? to extend. the: time of: its own motion. 

























CHENIER ee ei: : 
_ the: validity of ‘that éxionsiod: which was made’ before 
Ko Po Po Tart. 


Bau, J. 
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chad. given one ‘Sehasion 
application: being made and 


the: expiry. of. the ‘time originally. allowed - owas never 


questioned. Tn the body. of: the. judgment the ruling 
in: Rup ‘Singh Ni. Official Receiver, ‘Jhang and anot.er 


(1). was. quoted: with approval, and in that case the 


Court held ‘that. an Insolvency Court had power to 


extend the per.od_ either on the application of the 


insolvent himself ° or on | the eppheation: of the ew 


or-of its own motion. at ; 
Section. 27 (2) of the Pravindal Insolvency ‘Act is 
as follows :—" The Court may, if sufficient cause is 


‘shown, extend the. period within which the debtor 


shall apply for his discharge, and in that case shall 


“publish | notice of the onder in such. manner -as it 


thinks fit.’ It will. be seen that the words “ if suffi- 
cient cause is shown” are used.: I consider that this 


‘does not necessarily imply that seme party connected 


with the proceeding has got -to file an application’ for 
extension. ‘The proceedings as a whole are’ before: 
the Court, and, if from those proceetlings the Court 
is of opinion that the. period allowed to a debtor for 
applying for his discharge ought to be extended, the 
Court has power to. extend the time of its own motion, 
In the present case the Court must be .held to. have 
been aware of the fact that proceedings by the 
Receiver were pending, The annulment of the pro- 
ceedings ‘ipso: facto would bring the existence of the 
Receiver to an end, and it is quite. possible: that, even. 
if an order were passed under section 37 vesting the 
the property of the debtor in the Receiver, it. might 


‘not put him-in a position in which to carry on the 


proceedings whigh he had already begun, 





w LL.R, 10 Lahore 357,: 


Vou. VIII] - +R 








. coi can ape be. dauhted in view of ‘the terms 
8 ctiag.. 43 ) of the Provincial Insolvency Act, 
ision, declares that, if the debtor’ ' ‘does not 


isc Aarge or oa Sich: pe eh day as. tHe Court 
‘ ay oe or if a ASOLO does not apply for an order 


dra rom. an insolvent . where he deliberately 
itted.. to apply for his discharge. _ 
tention of the sub-section, -as I nsdecsiand 
“make it compulsory for an insolvent to come 
we: the Court, if he wishes for discharge. There 
i nothing: whatever, however, in the section which 
“could be construed as meaning that a Court. cannot 
extend. the: time for the’ application. for discharge on 
ita: own motion. =. in S <a 

Et would: not. have. ‘been necessary to mention ‘this: 
matter ie fat had’ not t bert fi ‘the: words referred to by 
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Nedinied? Brother in. the jadaieat in Pandit 
Sindrabiid ‘Dinanath Ve Official Receiver to C.T.A.R.A- 


Firm ( 1); to which he and’ I were. parties. 


aes sg avoid ariy: possibility of “mistake, therefore, I 
would ° ‘state’ that itowas never intended by. anything 
in that case to suggest that the- time within which 
discharge may be applied for can only be extended 
on .an application made by or- on behalf of any 
person: : 
‘The whole. point saiided consideration in that case 
was whether an order extending the time, could be_ 
passed after the expiry of the original period ‘ fixed, 
‘or an extension thereof granted within that périod. 
The question whether the.Court could pass an order 


Of extension of its own motion was never disputed. 


In ‘the present case, in my view, the Court should 
not have annulled the adjudication but of its. own 


‘motion have extended the time for discharge, for by 


passing the. annulment order the insolvents. at their 





_estale were placed outside the control of tie 


and the interests of creditors may | well have ‘been 


“imperilled. 


That: being so, I think ‘both . the Sere are 
persons aggrieved within the meaning of section 75 
of the Act, and the order was an appealable order. 

Moreover, by reason of section 5 of the Act, read 
with section 107 of the Civil Procedure Code, we 
have the same powers as were: held by the Distact 


That being so, and as 4 am of opinion that the 
Receiver ought not to have been discharged I would 
set aside the order of annulment, and direct that the 
time within which the insolvents. may. apply for 


eee be extended till the 30th Pesciesiaied 1930. 





°$ Ran. 787, Si bes eras 
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In the ieantine, Et it "be found desirable foi) Be 


extend this period further the Court may pass an RMERM. 


= 
order to that” effect; before that. date, either - of its : 
a wt Ko PoT Tarr. 
own motion or upon ap plication made « ~ : 
I agree with the proposed crder. 3 as to. costs, © BAGULEY, J. 
.. APPELLATE CIVIL 
Before Mr. Justice Ba U, 
MAWZANAGYI = 1930 
_ dng & 


KING-EMPEROR. * 


Penal Code (XLV_ of. 1860) Section 179—Refusing to answer questions of a 
police-officer investigating into a case under section 161, Criminal Procedure 
Code (V of 1898) not an offence. ; : 

- Held, that refusing to answer the questions of a police-officer investigating a a 
case under section i61 of the Criminal Procedure Code is not an offence under 








Shah v. Emperor, 27 P.R. (1908) er ee v. senecnciaintitt in 
Kone, 23 ad 44—followed. 


BA U, J.—Maung Po Kha, a Sub- ene of Police 
of the: Tada-U Police station, Sagaing District, charged 
one Mawzanagyi with having committed an Offence 
punishable under section 179, Indian Penal Code. | 

His allegation was that the accused refused to 
answer his questions when he examined him in. the 
course of his investigation of a case under section 
394,. Indian Penal Code. The accused admitted the 
truth of the allegation and on his admission he was 
convicted under the aforesaid section and sentenced to 
pay a fine of Rs. 15 or, in default, to suffer one 
month’s rigorous imprisonment. 





*Criminal Revision- No. 103B of 1930 {at Mandalay) against.the-order of 
the Township Magistrate,, Tada-U, in Criminal Regular No. 60 of 1930. 


gaing ee now 
a recommen- 


on in anon thereof. 





“In that case an Inspector. ‘of ie 


aca against the two accused under’ sect n 179, 
Indian Penal Code. His complaint was that. when: hie 


-examined them in the course of his investigation of 


“a case. of cattle-theft, they replied that they were not. 
willing to make any statement before him as they had 
already sent a petition to the joint: ee toutry.. 
“the case himself. Up 


' On these. facts the “magistrate 
accused, remarking that as they, were not t stind to 
answer “truly” any, question. put to” 
; police officer’ making an investigation: un 
the Criminal . Procedure Code, they did not. commit 
any offence. 


f 







The case was. taken to thé High Court, and the 


‘High Court held: “The Code of 1882 ‘contained the 


” 





word “truly” aftér the word “ quéstions ”. im sub-sec-. 


“tion (2) of section 161. This word Has heen oihitted 


in the Code of 1898. Section 118° df the Code of 


1872, which corresponds to section’ 161 of the présent 
‘cod, did not contain the word. “ truly.” We are of 
opinion that under.the law. as ‘it now 
who. is examined urider séction It 






4y'stands, a person 
of the Code of 
‘botind to state thre 
ak the truth when 
















- refuséd’' to: "abetters: and” Coutitnied rae ‘order’: of | 
dischargé. This. case was cited with apptoval by the 
late Chief. Court of the Punjab in the ‘case of Gul 
Hassan: Shah v. “Emperor (1) where the learned 
Judges. said : “The reference by the District “Magis- 
“tat Dera Ghazi Khan has been referred to a 
hon the question whether the ruling 
press v. Sankaralinga’ Kone (23 Mad. 
owing. ‘Empress v. Kassim Khan (7 Cal. 122) 
That. ruling, is that a réfusal.to afiswer. 












lode. of. ‘Criminal Procedure is. not punishable 





We see no .reason for differing from 
ited ; as pointed out in the judgment, the: 
th ward! truly’ from section 161: (2) 














f. any section of the Penal Code based 
! to. tell the truth.” . 

sé views I respectfully agree ah “hold 
refusal tp answer questions © *put by a police- 
jaking an investigation under Chapter XIV 
Criminal Procedure. Code is not DiRStE 
er: section 179 of Indian Penal Code. 











“direct he refund of the’ fine. 


_ (1).27 PLR. 1908, 








d by a police-officer under section 161 


‘under sections 176, 179 and 187 of the Penal Code. 


f Criminal Procedure excludes the 


conviction: and: sentence are set aside and. a 


> -GYI 
v. 


“=> KIne- 
a Vy FLLCR 


——— 


BE U, J. 
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-. APPELLATE CIVIL. 
‘Before Mr. Justice Mang Ba and Mr. jiistive Baguley. 


ce R.M. M. SP. S. ane CHETTYAR EIRM 
v 


- OFFICIAL: ASSIGNEE.* 


oe Insolvency Rules of the High Court-—Rule 202 (2) intra vires—Sale of mortgaged 


property—0 ficial Assignee’s Commission to be on gross sale proceeds—Presi= 
dency Towns Insolvency Aet (III of 1909), Section 2—* Property” meaningof. 
Held that Rule 202 (2) framed by the High Court under the Presidency 
Towns Insolvency Act is intra vires the rule-making powers of the Court. 
Held that under Rule 202 (2) the Official Assignee, selling, with the consent 


‘of the mortgagee, property of the Ansolvent,, under a mortgage by deposit Hy title . 





deeds is entitied to his commission on the; foss Sale proceeds.. 


Hatimbhai Hossanally v. Framroz Eduljce Dinshaw, 51 Bom. $16; in re 
‘Official Assignee’s Commission, 36. Cal. 990; K.P.S.P.P.L. Firm v. C.A.P.C. Firm, 


7 Ran: 126; Official Assignee v. .Ramraton Das Bagree, 54 Cal. 317; RiM.M: 


Chettyar Firm v. U Hla Bu, 5 Ran. 623; Sat Narain v. Behari Lal, 6 Lab.1; 
Shridhar: Narayan vy. Aimaron Govind, 7 Bom. 455 ; Soharlal v. Mohaele os 
50 All 986—referred to. : “ 


'K.C. Bose for appellants. 
Eggar for respondent, 
MaunG Ba AND Bacutey, JJ.—This is an appeal 


against. an order passed by the Judge exercising 
Insolvency Jurisdiction on the Original Side of this 


Court dismissing an application for the refund of 
‘certain commission drawn by the Official Assignee 


for selling some land which belonged to the insol- 
vent but was subject to a mortgage in favour of the 
appellant. The taprieaes ‘was a mortgage by. deposit 
of title deeds. : . 

The whole appeal turns on the. act meaning of 


Rule 202 (2) of the Rules framed under: the Presidency — 





* Civil.Miscellaneous Appeal No. 98 of 1930 against the ae of this Court 
in Civil Insolvency Case No. 136: of 1929. 


Vou. VIL] . -. RANGOON’ SERIES: 


“Towns fnvalvency ‘Act The ‘forkoh: Of. the rule. - 


applicable to the present case runs. as. follows : —— 


“The Official Assignee shall levy a ‘commission of 53 per ceritum 


= . on the gross proceeds of any property of the insol- 
bist sold by the Official Assignee. ” 


On behalf of the Official Aseisiee it is: claimed 


“that this rule entitles him to draw a commission of * 


= per cent. on the total amount received by him 
‘when he sells property, which belongs-to the insolvent 
‘subject to a: mortgage, free from that mortgage with 
‘the consent of: the. mortgagee. 

In the present case, as has been méntioned, the 
‘land i in question was subject to a mortgage in favour 
e. appellant firm. .,A.petition was filed by the 
-appel lant setting out the Getails of the mortgage and 
the mortgaged property, stating that he was desirous 
of realizing his security by sale by the Official 
Assignee, ‘and asking that the Official Assignee 
might be directed to sell the mortgaged property. 
"The. petition. was based on Rule 189 of ‘the above- 
mentioned. fules, and the Court complied with the 
‘set out in that rule and subsequent rules, 









free of the appellant's mortgage. The actual money 
received was insufficient to cover the mortgage debt, 
and the Official Assignee, after deducting his com- 
mission of 5 per cent.on the gross proceeds, paid 
over the remainder to the appellant. He asked for 
Ban order that the Official Assignee should pay him 
the commission deducted, and it is the order rehtising 
that prayer which is now under appeal. 

The rules framed under the Insolvency Act dave 
‘a section of definitions, and section 2 (m) states that 


the provisions of section 2 of the Presidency J owns ° 


Insolvency .Act shall apply to these rules. The 
word “property,” therefore, must be used in the same 


‘and the’ sale duly toox place; the land being sold | 
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We 













EPORTS. © [Voi, VIIT. 
i. ~ Section 2 of 
n, statés :— 

over which orthe profits of 
— witch ‘he ey ee, 








7 person has a sisipe 
is. own benefit.”” = 
nthe present case, as” has: beet stated, & land. 


2 owas. “mortgaged ‘by deposit of . title - deeds” to the. 


» -appellant.. The possession of’ the land remained “e 
-. the. insolvent, and it is admitted. that “he was. if a 
position. to collect the rents and profits arising from 
the land for his own benefit. ‘Therefore;: prima facie,. 
the .land is included by the definition in the. insol-- 
vent’s property, for he had a disposing power over 
.the profits of it, which. e did, as a _ matter: of fact,, 
exercise for his own beng@e. ae | 
On behalf of the appclent many « ‘cases ue been: 
cited, but they can all be cutinguishes: on one ground 
or another. 
_ The first case. Cited is R.M. M. Chéttyar Firm v.. 
U Hla Bu (1), the facts of which. appear to, be: 
‘similar to the present case, and the head note, 
which accurately represents the judgment, runs as. 
follows:— a 
‘‘ Where an insolvent’s property subject to a mortgage is sold: 
free from the mortgage and the Receiver. realizes the purchase 
money, the whole of it is not assets available for distribution, but” 


only such part as remains in his hands after paying off the mort-- 
gage and it is only on such part) the Receiver 4 is entitled to- 


remuneration.” : 

This case, beneieiet was. decided: net +s Prot 
vincial . Insolvency. Act, not under the. Presidency- 
Towns Insolvency. Act. The Receiver's remuneration. 
was: fixed under section 56 (2). (0): of thi t Act, and. 
under that clause the Receiver's ‘remuneration was. 
. to, be. hse out of ieee gid of the insolvent. 















(WY S Rams 63 Shoe 








The: wotd: a 
“Wharton's Ss lav Lge 


reat ona 
ee: ASSIGNEE. | 






" Bacurey, 
 *. 


igh Co” ‘art, and: it was decided under 
vency Act (11 and 12, Vic. c, 21).” 
Id. that. under circumstances similar to 
€: present case the Official Assignee was - 
weet “commission on the amount. to: be 
dividend.’ “The amount to be distri- 
vidend ‘is evidently the amount realized by: 
f the. insolvent less. the necessary expenses, 
efore, : “under. this Act, ‘it -is ‘clear that, the*. 
nee’s. remuneration would be a percen- - 

ven’. SI aller “sum , than a ae 
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tig af Heb present rales, and this. casé, therefore, ‘ 


affo no assistance. 


~The. next. case relied © upon by thie ‘appellant is- 
Official. Assignee of .Calcutta v. Ramratan Das Bagree 


‘and. Others (4). This case is. somewhat . different to- 


the one now under appeal, for it was a Case in which 
property was sold by the Official Assignée which was: 


subject to: two deeds of hypothecation. One of the 
-security holders asked that the. Official Assignee: 







should. sell the assets free of hi 


aim. the other: 
objected’ to this, arid it was hel 


at the Official. 





Assignee was not entitled, to claim “a.;commission on: 
the gross proceeds of the’ Sale. The « ecision depend-- 





ed on the wording of the Calcutta . Insolvency Rules... 

The rule in question=-Rule 178 lays. down that the- 
Official Assignee shall ‘be entitled. to. retain as a. 
remuneration for the duties to be performed by him,. 
inter alia, a commission of 5 per cent. on the 


2 principal amount. or value of the “assets collected by: 


him in each éstate. The wording of this rule is: 
obviously very" “different to that of -the corresponding: 
section of our own rules, and applying the definitiom 
of “assets” already given in this judgment, it would. 
seem clear that the commission under the Calcutta. 


‘Rules would only be admissible ‘on: the: assets apne 


able for distribution to the unsectied: creditors, - 


‘The next reference made by .th ypellant: was b. to 





the: case of Sat. Narain i, Behari ‘Lal and Others 


(v)—~a Privy Council Case—and.: ‘the: ‘question. before 


the Board was with regard to’ ‘the’ extent, to which 
the joint propery of a Hindu: 






ily. would vest in the 





(4). 54 Cal. BIT, 3 
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Official Rocce under the Presidency Tawis insolvence i 
Act on the father, the ‘Managing member, being adjudi-' 


cated insolvent. On page 61s found the. di 
“The property ot an insolvent which by sect 

Official Assignee. must: mean ‘Only the property A ch by. that 

section and section 524 is divisible amongst his creditors. a : 






In the present case we are not. really. ‘concerned _M 
with what. property vested in the ‘Official Assignee. * B 


It is quite clear that the. entire legal estate in this 


land did not vest in the Official Assignee, for, in the. 


absence. of an application by the mortgagee, he could 
and subject to the mortgage. It is 







ling something more than the insol- 
térest in this land, and that he was only 
bled: to sell that. something} more than the insolvent’s 
inte est owing: “to the application filed by the appellant. 





“Our: attention. was also drawn to a passage at page. 


21 of the same. ruling in which it is stated that the 


question referred to the Full: ‘Bench of the High: 


Court: should: have been answered in the negative. 













‘this Court. «+ : 
The’ next case quoted. was Shridhar ‘Narayan. v. 
Aimaram Govind (6). That was a case cuca under 





© 7 Bom. 455. 


‘the present: case the Official 


s. owas. the Lauestion of what vested in the 
signee. Their attention was not drawn in 
the basis ee which the Official Assignee . 


any particultr ‘set of rules—certainly not the rules of 
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& 
ne old: Code of Civil 
of interest is (page 


is i extess ‘of the 














Bacorey, maple the nee belongs to: .. mortgagee.” once ee ates 
Te © "his would, no doubt, be of, assistance. in Oe 
cee the. word: “assets ” + ; but it “is: at i ‘help in 





ae ermining the meaning of | Eres 





‘ isignee eerie got a commission on 
ore : 



















» owner of it. Refecerice: is lane to” $ 
: Others v. Mohan Lal and Others (7) 
‘case. In the leading judgment on. pag 
: the. following, passage :—_ 


4 property so aorbsaee oe 
- Reference was: ‘also nae to 
ee Framroz Eduljee Dinshaw.(8 
cheld that a.suit on a mortgage 
deeds for realization. of them 
“not a suit for land, which indicat 
of this Full Bench -of the Bom hich 
consisted: of seven Judges, a mo osit’ of 
title: deeds is nothing more. than a special 
means of enforcing i Stee 












ge ey 50 All. 986, 


Vor. VIII] 

. From. this. 
clear that no help. 
none. of them. deal: with 
lines: as "the: ore wh 










ee by I pe to — 
he. aes of which a eee has. 






type. “of. ee by which: 
ferred his legal estate fo the: mortgagee. 
ed for himself the right. of ‘redemption - 
ng an equitable estate, was. termed - an. 
edeniption, and the same phrase « might. 
din the case of a mSreneS by conditional 











present c case, aiiebadt a mening by deposit 
eeds. is recognized as .a: mortgage in’ the. 
sndment’ ‘of the ‘Transfer: -of Property . ‘Act, 
oon which the ree’: does not. batt with: 













eat aoe ‘estate in the land. 
‘ail. owner» and, therefore, it 


“7 This. argument depends ieee annke the case. of 
“The Official Assignee of -Caicutta mratan: Das 
» Bagree and Others above mentioned, “passage om 
which reliance is placed occurs at page 325 and is: 
‘to be found in the. judgment -of PRE learned Chief 
Justice : = 

““That being the position, it is a matter: ne very. caret uk con-- 
“sideration’ whether a rule made by this Court under: its jurisdiction 
to make- insolvency rules could’ validly. ‘he “made; so as to: 
. appropriate a part of the property of a mére- third party and. itis 
‘ecessary to scrutinize very carefully the terms ‘of: ‘any rule which. 
‘is said to. have that “effect.” 


We: are quite” unable to see how it can be diesind 
that the rule-in. the present case operates so as to 
appropriate a. part of the property of a third party. 
In this Calcutta,case the Official’ Assignee had ap- 
parently sold property subject “to ai: “hypothecation.. 
without the consent of the person -whom it had 

: been hypothecated. © It can be unde od that in such: 
a.case any deduction of commission ‘ ould, pro tanto, 
_ when the sale proceeds. were. ient to safety: 
“the total amount of ‘the claim whd r the hypothecation 
bond; be a-deduction from the: amount which the: 
_ creditor would get. -under his bond, and it might well 
~be: argued that. ,any> rule. which’ has. ‘this effect of 
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see to know the setenas. of his vile and the 


way ae it had always been intetinoted in ae 










iid ee his mortgage ‘in any other 
way which he thought fit which is allowed to him 


ss 


bythe: ‘law. He, however, preferred to ask. that the 





Official: Assignee should call the propérty in the way. 


in which he did; ‘and, if under the. rules: already 
existing, . that sale. gave the Official Assignee a: claim 
to a commission, 1y it cannot be admitted. that 4 in oy asee 





“this. appeal will have to: be disnitased * 
“We note. that by ee on: » the Original Side 


ay; fie, appellant: spill ove to pay the: respondent's 
costs, and we fix the advocate’s fee atten gold mohuts., 


GFFICIAL 


ASSIGNEE, - 


as” the. only: 
sand “also an. estate yaluéd.} at o 4g lakhs and 
fter Ul sHHe’s': death. ther 
: Le estate. Be 











contested: the pl eye: S 
there had be 
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three: years coupled with: a eeoonil’ marriage on. ue 
he: Lewes 


noted “bit that. divorce conneaeens 
over three a had been - established: 











ie the es (a) left ft by Ma. Thet: 
ne; (b) acquired by Ma Saw Kin and 
Ma -Thet She after U Hle’s death and 
‘“€c).-aequired by the plaintiff and Ma. 
» Thet She jointly, if any, which are in. 
the 1st defendant’s . ee Saw Kin’ s) 
hands? 
2). What. was. the amount weed 3 on: ivigaton 
- work’ mentioned ‘as items No, 22: 
; - Behedule 3 (6) and whose “property it: 
Oke (3) Was there a ioait of ro 4, 202 as: alleged ine 
of the written statement: of - 
nd defendants ? If. any, is it: 
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3: Fiaiary 1925. 
eal to ‘to the Privy 
Council - ‘ahd. that Tappel- was. dismissed on 20th 
December 1927: The.- “records. ‘of. the case were 


_ received back © in . the “District. Court on ‘7th March 
1928, but till 11th October 1929 -no progress; @was- 


ig evidence,. ‘On- that 





“date the. earned District Judge at the _request of the 


parties took up the last issue which is one of law 


_ relating-to the plaintiff's share. He decided that the 
“plaintiff is entitled to three-fourths and: his. son’ 


Aung Pe to one-fourth in Ma Thet. She’s share in 


‘the property left, by U Hla and Ma Ma. Both the 


father and son‘ -were dissatisfied ~ with - that’ decision. 


“Aung Pe considers that he should be given a. bigger’ 


share, namely, two-thirds or at least.half in his mother’s, 
estate, while U Tun Aung Gyaw considers that 
Aung Pe should not be given any share at all because 
he is not: entitled to it while plaintiff is. still living. 
This controversy is a novel one and there has 
been no authoritative decisiow on the point. . Two: 
interesting points are involved: (1) whether such 
undivided ancestral property shouldsbe differentiated: 
from other inheritable. property and). whether the. 
dhammathats provide a special. rule | of partition’ 
different from the general rules ; and. (2) whether. in. 
a case where there are more than. one -vife of 
equal status and on the death of one- of them a 
child or children by that wife acquire a right to claim. 


_ partition from their father as on: the basis of 
. #e-marriage. ae 


“the other. As regards the: 
“the learned Advocate for. 


‘onishdsred one _aBiee 
int U Maung Gyee, 
Pe, contends that 


These two. points will: me 
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undivided: a: es uld “ha 
treatment, - that: the” ‘Wkanmathats lay; down a “special MAUNG Auxe 
tule of partition in respect. ‘of. such kind of - property = @ 
wand that on the death of an, inheritor (or inheritress) Anne Gerke 
the surviving. spouse is not the ‘sole heir but his or 
her children ‘are also ‘co-heirs.: In. support. of: this 
contention he ‘relies - upon sections 378 and. 329 of 
4: ingyi’s Digest.’ : 

4 erefore becomes necessary to examine those. 
S 378 lays . down rules of partition 
n inheritor while section 379 lays 
ition on the death of an inheritress. 
gives excerpts. from 21 dhammathats 
n 379 gives a repetition of excerpts from 
é 21 Dhammathats. 
= -a: careful study of those texts I am of 
opinion that: they do not. support | U Maung Gyee's 
contention. The -mere. accident of. non-partition 
mave influenced the writers of dhammathats 
undivided ancestral property differently 
estral’ property and to exclude it 
rule of partition, namely, that «on 
’é husbaud the wife inherits and vice 
ieee uld be remembered that any property: 
i ed either by the husband or wife during the 
s. becomes their letietpbwa property and does’ 
tite his or her separate property. Although 
the. ancestral property inherited during the marriage 
has ‘not’ as in the present case been actually parti- 
tioned and allotted to the several heirs, yet the 
‘inheritor or inhberitress acquires a vested interest. 
therein to the extent of his or ‘her share. It ‘should 
also be remembered that. subject to the, rights Of an” 
orasa child and. those of the kanittha children 
accruing -on’ remarriage. surviving "parent has. an 
absolute right ‘of disposal over. the joint property. 
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; dowih j is pose this oaine the: int 
: ancestral ‘property ‘by. the ' mere. “ak 
-pastition during his. or her lif 







Z fans). Sait their chibdnett OF, in. “other — 
‘the wife. (or husband) and~ failing. ther’ to. their 
‘children. It is significant that | three of ° the: 
dhammathats, namely, Mantyin, Vichendani and 
‘Cittara do not. mention children At: all bat only 
mention wife or husband ; ¢.g., : Citta 
wife: or husband. Of. a decease 
eligible: person to: receive we inheritance of. 
of. the . deceased... ai nificant . that: 
‘three. other dhammathats, iis inmathatkyaw, 

“Manugyé and Manu’ éleart : e surviving 
parent from their » children : wife (or: 
: paras) 2 or ee MAEGE, | ye E M i: The wife. 
“OK: “ay eCeive' © which’ the: 
the parents. 

t so. clear and’ 
children’; e.g. 









tf is. the: most: 













J do. ape 
should” be 






éceive ae share.” 
ammathat 



















nt that. all “those: -yenityae 
ndicate in any manner what the’ 
the “surviving parent and: the. 
Such omission could not be 
dhammathats. intended to treat. 
c heirs: “of their surviving parent. they. 
have. laid down their share as. they’ 
an orasa. 1 therefore. venture to 
that for: such. undivided ancestral 





" including divided : 


iat The. dhammathats. 


Thet ¢ Sie, “his: others vee 
acquired a right of-.in 





“atise often as’ the practice of polygamy seems to be. 
‘declining and looked. upon by the present day Burmese 

~ ‘Society with disfavour. U Tuh Aung Gyaw i: is ones 
‘those: few ‘who: indulged. in th tls ec 83 


ait 





“He. ae for our. ‘tonsideration 
by some of. the Judges of this 
iat. they considered tobe the:r reasons 


ieithe: apprehenson. that.the 

ave due regard to. the. step-chil+ 

and may. deal with. the property to 
étriment.. The step-parent “even without: 
al waste, may -gradually ‘convert-payin 
el In Ma. Ez. Gr aaa v. A tern Ba wee 


ts, 





2 B)2 Ran tS 












hold that it 
‘protection | 














educated ‘laases: s therefore ‘hold that. Adie “Pe 1S. 
eulitled to claim partition against his ase. as on. the: 


ded as being 
a’. nissita 

rds: and. 
XIL of the’ 


g marriage, 
either party 
‘inéurred, by 

barid ‘has: 
“more immedi- 
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a“ Dawe “The eee ee erally 
Ited i in these matters is. U:. Gann s pee: U 











igre sie : Ghiethee maintainable 
_ deficit. Court fees— i 





ow © uM. R. Murdsabeat Chettiar Vv. ‘Ponnusami Puliai, 44 Mad. “828--followed: 
“Kombi Achen v. Kochunni, ‘21 Mad. 352; Shankar Lat v. mane Lal, 34 All. 
; 140— tarred to. : : . : 3 





Act is. that if: the t neces we Cou a 


‘ge sent are > paid \ within a tim alloy 





‘the Punjab 
198-Objection 








© for thé duestion, of non- n jouer ie 
Lens Ken Bg: and. ‘is: no tr: 





Seite! in the jeder. 3 my learned cbibthiee. ‘that 
_ apart from the two instancés excepted ‘in’ sub: rule 
: le 22, viz., “withdrawal or dismissal 





traneous i to it, ‘and 
if ae ‘were not’ entitled to-have °— 





“question in execut n-—Decree null on. the face of it, effect of. 
: rat E to hich a decrée has been transferred 
. face of it was absolutely bad and: 


ict Court 








f Pyinmana for execution, 
aré, Civil Executior 
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'Seinble : ae the: “eae: such as ‘hove #€ may oye open to the itt 


plaintiff to bring a ‘suit, for: possession based ‘solely on his title and 


pray for a. decree Mee possession: conditioned on: Patel! grounds 





whereas in the dation it cannot. 
My. leatned brother, ‘who ‘was a party to this decision 













he reatagles ot the. feaenad Chief Jistics - 
‘ould. be if the. Plaintiff had brought a. 
“she was the owner of the land and that . 
i rongful possession thereof and claiminga, 
( sion based on her title alone. In sucha suit, it." 
would ‘pe ‘open to- ‘the defendant to bring evidence to show. that he 


valid sale, upon the basa that in. the a 
“performance may be. claimed, 


a5 


peers at "Page 7 of the report “ | 


was in: possesGion. under a contract'of sale and it would then. . 






ably: beopen to the plaintiff to bring rebutting evidence , to, 
how. what the terms of the contract really were.’ 


Fay would point out’ that in the present proceedings ez << 
has been the-case all along for:the defendant, that he, .- 
and not the plaintiffs, was, the - original owner. of the iN 
land. Any. . evidencé,” ‘therefore, ‘produced by: the.” 
plaintiffs to show how the’ defendant. gotinto possession > 3 
st ly: a way of: eel) ey neeePe 





prey was sree into. By doing. this | 







“ be contravening the provisions of s atin 
as their evidence could not be produce 


: ‘a contract of mortgage but’ simpl ; : ev 
. duced by the other side. as. _ to the: existence a a contract, of 


; sale. ” 
“So fai, then, i is: ‘Shae “that fies, is: ample 


authority i i this province for the proposition that -in 
such a case as the present, where” the burden of proof 
». is held to be upon the defendant the. plainti S are 
5. entitled..te. call rebutting eviden i 
ene under which the: defend 









t may | be wassha 46 refer. shortly 
( stated that this ig authority ¢ doe: 






23. of the Ty as of ee 
‘. Nor, having regard to section 


having sae made. But the defendant’s case is. 
a aee site may have agate no @ Tegal titfe 


105 tt was transferred itito ehier natie and retained 
yn: until oe death in December tort.” ae 
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orter, y. 


- defendant came into ‘possi 
- originally-his. . 
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Noe it is perfectly true that this. was a case. here 
the defendant in resisting a claim was: allowed to prove. 
the nature of -her possession . ‘by reference to an un- 
registered document... I can ‘find ‘nothing in the: case, 
however, which would. suggest that a course would not 
be open: to. a plaintiff ; rh: ‘sought. +o show how the: 
sion of Bropesty’ swatcs was: 













Such an. unregistered doanhedt: ‘(or oral cies 


_ as in the present case) could. not in either case be used, 


‘course, open to the plaintiffs in. su 


of: course, as evidence to establish an invalid transac- 
tion ; ‘and the ‘only objection that I 






present, is that it might be argued (as, indeed, the learned: 
Judge in this Court apparently thought). that so far as. 
the Limitation’ Act is concerned, there would ‘be ‘no. 
difference between a mortgagor who: mortgaged his Jand 
without a megnered deed and a mortgagor who 
did not. 

, It will be necessary fe cutee to this. aspect of the 
matter at a later stage. - 

I would refer tothe case of ‘Napabana: Apttinns 

and others.v.-Saripilli Venkata8ami and others (1)- 
the material ‘Portion of the headnote of which is :— 


“ Held, that the deed, though ‘unregistered was admissible 
in evidence to show the character of the defendants’ pdssession. 
that the defendants could be shown to have acquired only a. 


' limited interest as mortgageeés by adverse possession ; ; that, to 


prove the extent of the interest acquired’ by them by adverse 
possession, the terms of the mortgage: asserted by them. may’ 
‘be proved, and such proof cannot be regarded as an attempt 
to prove the unregisterd mortgage or td adduce secondary 
eyidence of it, and the unregistered déed:as ‘well _as. other 
evidence. was admissible for ‘the purpos¢ ‘i 7 
It would. seem, therefore, that«there is: litle or no- 
distinction between, this authority an Etoepicrent case, 


(4) (1924) 47 Mad.- “p.'203, 
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and the facts: may.. shortly be refetred: to. This’ was : 


a suit ta recover. possession © “of ‘the. ‘suit lands on 
redemption #f a ‘usufructuary mortgage purported to 


have been created under an unregistered deed in 1902. - 


‘The defendants set-up. an “independent. and. absolute 
title to the lands,. denied the mortgage, ané the title of 


the .. plaintiffs, and “pleaded that the unregistered ‘ 
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1930 
“Maone, Sin 
Maus. So- 
; Min. 


mortgage deed. was’ not admissible in evidence and .- 


«could. not: for ie basis’ of the suit. ‘The matter came: 
the Madras. High Court, one of. 












f opinion that. an. unregistered 
be: looked’ at.as explaining the nature 
and character. of a. person’s possession, was of opinion 


wwhom, \ \ 


proval) the Aollowing passage oe 


-gecit) a plaint may. refer toa 


should be’dismissed, as it wasaredemption: 
of an unregistered mortgage. The 
at page 208 of the Report, quoted 


f {ocument proves the nature of thee Me 
be that ne eign a ae 






8. for. VIE 







ne possession. 


86 ar as i know: 






- “there was no distinetion between a: suit for cee 
“and a suit for possession. © oe sed 
It is unnecessary, of course, in nthe. resent « case to: 
express any opinion on this. latter | 12% 

. the -decision in Varada’s. cas 

: the plaintifis were entitled to give 
ircumstances under which: “the 


; Spotsbasion, 
‘That being. g8, it now ‘becomes peices, to turn to 
























¢as ‘to’ the 
dete dant scsi 








2 the evidence. ie 
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on more 









hefer. oF iniiguic to dis wife of the Be 





the year. 1918. 


ut it- is not fe 


} fhe: defendant was Be eetesely” 
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ie any. "event, “however. Pe 1S. : clear’ that the 
defendant | took | no: steps to have his name. inserted 










I “in, ‘the . - reve: jue © -yecords,”.and. thé appearance of the 
game there “in 4919- 20 would, sunless 


seriously allenged, raise ‘the presumption | that the 





pe transfer ‘ook: place. yun some. Sport peced before: 





this” date. ' 
ee As cin “alt ack: cases, ‘the “difficulty of fixing aie 
& all: important: date: is considerable,. and it might well 
be: argued with. force: ‘that it wotild” be unsafe to hold - 
that. the “present “suit\ was ‘commenced. within twelve 
Years from ‘the date of transfer, =... 
a In this connection — it must be* vonieiiiered 1 that 
if Article 142 of the Schedule applies, the onus would 
“ be upon the plaintiffs to prove ‘that their suit: is not 
time-barred’: it is otherwise, if the ‘case: falls ‘within 
Article 144; for in such.a case the onus would. be 
‘upon: ‘the defendant to prove that his possession had- 
been adverse to that of the plaintiffs for more -than . 
twelve years. | See, among other cases, Fakir Abdulla 
and another v. Babaji Gaon (1) and Maung Ya- 
Gyaw v. Ma. _Ngwe ee Sa eee ee 
. There can -be little: doubt, 
reat present casée-imust » fall - within: 
“two articles, ‘and, in view 
stated, the question as to whic 
_ apple must now’ be consid 
wo°There can be no: question * 
~ weré not “ dispossessed ” ” “and th wh 
their “discontinuance of. posst ssi within the 
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“property. up to the time that the fransfee tok. pie 
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“What happened, according to the evidence. for: the. ‘Seceins 
plaintiffs, was that-a transaction in the nature of a * Mating 80 


transfer by: a verbal mortgage took place. In other 
words the: agreement alleged was that, .upon 
‘defendant advancing: the. sum : 





plaintiffs agreed. to hand over possession to the’ . 


defendant, and - the: latter agreed to re-deliver 


possession’ to the ata upon: peppers by them 


of. this..sum,:. 





shettindings. as {6 the previous title of the plaintiffs) 
it. must be held upon the whole of the evidence, 
that a: ransaction of this nature in fact took: place. 
facts, the: plaintiffs. “discontinued ” Mcp within 
the. meaning - of Article 142. 

alt. must: be -borne in mind that this is not a case 
laintifis. are merely” shown to have been 













stablished. 





cultivable Jand. 
beer as ony intention of the plaintifis. 








discontinued. 












. may so put it) devised | in ord 





ee ee oe its Schet Ting such.a case. 


"att be no. ‘daubé, I think, Anat lacéepting 


the first question’, is. whether upon ‘these » 


“repayment of ‘the, loan, 


hat, as the ‘particular. 
form of suit employeédin the: present. casé is one (if 
= to allow the - 
lands i in such .- 
vision in. the .- 


Ma: 


Crema 


“the. property but their pa us 


imefous cases as to’ what’ perio a“ 
“possession,” viz., mere non-residence 
to. its bad’ repair, ‘failure to cultivate. _ 
.In all such cases, the question. 





ler such: circumstances, the: 
‘possession of the: occupier is the possession of the owner.” 





i eadhat im the pita cases 


, said that, as the Article 14400 
to @ previous possession by. wt 
Sapam ,.. Tare 





‘adverse. 
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1930 . in’ View. of: thie: evidence saith: regard to the exhibits 
‘Maune’Sin A, B, E and F, it seems to me: that the defendant’s 
Mises ‘Bo possession was certainly, not adverse on the it of 

Mim~  Webruary-1919.... °° 220%: 


_—— 









Orrer, J. It. is ‘unnecessary ~ iheretore to. :edimider further 
: hat. was: the. exact. moment’ when the defeadant 
~~ should: be: held to have asserted. a title adverse to the 
: plaintiffs. for this date is clearly -within the er Scaey 
-.twelvé ‘years laid down in the article. : a 
For these reasons, therefore, | T feel botind to. hold 
that the: plaintiffs are entitled ‘toa decree. for posses- 
» sion of. the property upon payment to the defendant 
of the’ sum of Rs. 300. In coming to. this conclusion, 
. I> am of opmion. that upon. the whole Anticle 144 mh: 
_ the Schedule applies: 
. In my view, however, even if e am: wrong upon 
this point, and. if it were for the plaintiffs 0 .prove 
that. the defendant’s ~ possession. ‘bi -adverse 
within: twelve years (as they. would. “h G6. do. if 
the case fell within Article 142) I wquld be prepared 
"to hold that, in ‘view of. the dotumentary evidence, . 
they had done so. 
The result is therefore | thet this appeal. must be 
allowed,..and. the. eae ‘and decree of. the 13th 
of Januaty. 1930. er aside. ae 
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generally with ita’ as 40 the. facts of thé case. The. . 
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evidence is conflicting. There is however now (a MAuNe ONG SIN 
concurrent finding of three Courts that the plaintiffs Mauxe So 
Min 


were the original owners of the land, and I am not 
satisfied ihat there is- sufficient reason for us to 
reconsider the: correctness ¢f ‘that finding now. 





Brown, J- 


The Trial Court and the District Court have also... 





found that the defendants  obtained- possession by#=~ 
means of what may be called an abortive mortgage, se 


The single Judge of this Court whose decision is 
now underappeal held the evidence as to the terms under 
which: ssession of the land was made over to 
be: inadmissible. But in view of his finding that title 





was with the plaintiff I think that if he had con- | 


sidered the oral evidence to be admissible he would 
undoubtedly have found that the defendant came into 
possession by a transaction which the parties at the 










the so‘called mortgage to be admissible, 
hold that mortgage to - have ‘been 


years ‘of the filing of the suit. 

The two. points that require consideration in this 
appeal are “whether the oral evidence as to the 
alleged mortgage was admissible, for ape collateral: 
purpose of explaining the nature of tM#® defendant’s 
possession and if so whether the suit was barred by 





limitation. On. the’ first’ point I agree with the 


finding of my learned brother. In the case of 
- Maung Kin Lay and ‘one v. Maung Tun Thaing. 
aud one ,(1.L.R. V_ Ran. ‘p. 679) the possession: 


of the land in suit had. admittedly passed from the i 


‘plaintifis to. the. defendants, _ The. plaintiff. claimed. 


time considered to be a mortgage. If we held the . 


S$ ‘the time when possession was oe 
nceis conflicting, but I do not think 
“be held to have taken place within 


si hee! ie 










ee ila. 
id be- proved. 
uted, I held 
so ae 






: epee: that’ it 4s. a dontanteuiinds "oe: séelaly: 94° to. 
alow . hist to bring oral evidence: to shew. what is. 
“the nature of the possession by the : Th 
“te decision. in the case of Varada. Pi 
- Feevarathnammal. (LER. 43. Mad. 
_ to be very pertinent. to’ the present: 
asim the preséat one the: question , 
-Gharacter of the possession. by the. defendant, and. 
whether the suit. was barred by limitation. lt was; 
alleged in that ease. that certain’ land. had been: 
 trantsferr eh ae foal of ain There a -Fegistered 
». therefore 
Certain. 
‘gift. had. 
Revenue 





















s Privy Councik. “that ‘the “ fat be 
en eee ta as explaining. the atur character’. 
ok the: . Possession: chek re | 







wai 


‘Veh yu) a 
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3 difficult: hewew f 





Spneueee “held, possession of the. and as_ the. 
absolute. owner. In the present. case. the ee 
wishes: te prove: La oral evidence that the debs andar 






the one case, it seems to me » te oie: ‘that the 
oral. evidence, was admissible in the other, I am: 
of opinion ‘that. oral. evidence was admissible to 
‘shew how the defendant obtained, assesses ef the lama” 





ye Be is ietine nck. me 


in ce psnraing how as. his suit. ean suit fox passession.. 





He. must therefore. in the imétetval“have  beem o a 
\ dispossessed. or have discontinued the: ‘Possession. 
I fad, it. dificult therefore: to See: “how the ease” 
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can aoe ‘taken sfalstdey: ite provisions of. Article 142, 


MADNS ‘Sav 


Maun: So. 


MIN.” 


Brown, J. 


2 8 


Ido not think © however that it is necessary to 


decide. definitely. whether the suit falls under Article 
142 or.°144, because in either case [do aot think 
it can be held that the . suit was barred by limitation, 


Ps Under the provisions. of “Article: 144 . limitation 
begins to run when possession has become adverse. 


‘Under Article 142 it begins to run from the date 


of dispossession ~ or discontinuance of Possession, 


There is ample authority however for. the view that 


_ possession by a defendant. with the. leave and license 
of the plaintiff does not amount to dispossession : or 


discontinuance of. possession. And I doubt whether 


“there ‘is much. real difference : in the’ method. of 


considering a case under Articles 142 and 144, except" 
that in the one case it is for the plaintiff to prove’ 


» that he has been in possession ‘within:-twelve. years of 
“ssuit, whereas in the other it is for the defendant to: 


-shew that he has -been in adverse | 





twelve years. But in the present 


-opinion ‘that, whatever the date in which the: defen- 


“-dant started’ working the land,. there. is sufficient 


_of Article 142, Maung Kyaw Zan, , 
--veyor, says that a report was: mac 


evidence. to shew: that within twelve. years of the suit: 


he recognised the ‘title of the. plaintiff, and that at 
that stage there had not yet been any. dispossession: 
or discontinuance » of possession within, 5 he meaning. 





_’ So Min and Maung Sin-that there h d been a transac-- 


jeote of mortgage between the . Parties. 


The docu-: 






was made in 1919, and"in that yeah Maung So Min. 
clearly recognised . the plaintiff's title, and that he: 
was in possession subject to the plaintiff's right. J 
see no reason for not accepting. the. evidence of: 
Maung Kyaw Zan on this point. .Theé ‘result is that: 
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the plaintitt hag shewn_ that he was” in ESpsteuctive 


1930 


7 


possession. of. the land within. twelve years. “of the suit Maus Sin 
which wae not - ‘therefore’ barred. by limitation. If Mavuxe so 


the suit falls” under Article. 144 the defendant has. M® 


clearly failed to prove. adverse” possession. 

The case of Nadapan  Appana and. others v. 
Saripilli Venkatasami and others (LL. 42 Mad. p.- 
203) was in-many ways a case very similar to the | 


present: one. In that case the plaintiff claimed to 
redeem. a -_usufructuary mortgage held to have been- 


effected: in : ‘the. year 1902. The suit was not brought 


MIN. 


same, j. 


until » 1917. The document in which the terms of — - 


the mortgage were alleged to have been recorded 
was unregistered. It was. held that the terms of the 





for redemption: was maintainable. The view of the 
majority of the judges who decided. that case was 

“different from the view taken by this 
case of Maung San Min and one 
_Hlaing and others. (1.L.R. 4 Ran. 
he result in the present case from 
iples : ‘approved in the Madras 














the effect’ that after twelve years 
what was “at rst an ‘invalid mortgage became a valid 
mortgage by x 
then there is: an ‘actual valid’ mortgage in existence 


imed: could be proved and that the suit ~ 


‘same, As I ‘anderstand © the. 


réScription. If that be the correct view ~ 


inthe present. case. But. the practical effect of - — 







_ taking this view is the same’ as: 
valid. mortgage is in existen¢ 
always has been. willing to” 


The plaintiff is and 


_ gage amount of Rs. 300. 


fit be held that no 


ave a decree in his 
favour subject to the payment by him of thé mort- . 


~ I agree that this appeal must be allowed, an ‘ ne 


the decree. of the District Judge restored with costs : 


‘in all Courts. 
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APPELLATE. RD MINAL. 
Before ‘Mr. Justice Cunliffe ; 
*M, T. DAS. 


“oD, 
E. D. ABOO.* 





‘Criminal ProcedureCode (V “of 1898), Section 430—Enihancément of senteitce, 
: whether - open: tobe made. on the motion of a private complainant. 


: Held, that the High Court will, in proper cases, on the: application ‘of a 
‘private person, who was the complainant in. the Court below, enhance . the 
seiente ‘passed on “the ‘accused. 


% McDonnell for applicant. 
6. ves Williams for respondent. . 


« 


"CUNLIFFE, = have already ‘pelea to admit the 


‘substantive appeal in this case. 


I now, however, have to consider whether I shall: 
entertain an application put forward on behalf of the ° 
complainant. in the Court below under’ section 4359 . 
of the Code of Criminal Procedure to enhance the. 
sentence passed upon the respendent by the learned. 
Magistrate. The material portion of section 439, | 


-‘sub- section @, runs as follows :— 


“In ‘the case of any proceeding the record of which ‘has been 
‘called for by itself or which has been reported for orders, or 
‘which ‘otherwise comes to its knowledge: 16 High ‘Court ‘may, in 
‘its: discretion, exercise any of the powers Conferr ed on a Court of 





_ Appeal ‘by :a number of sections which are.:set out’ and may 
enhance the sentence.” 





‘Tt is atgued on*behalf of the respondent that it 
‘has never been the ‘#ractice of a Court of Criminal 
Appeal on the application of a private person, who 


‘has been the complainant in the Court below to 


euhance the sentence under this section. The reason 


* Criminal Revision -No. .413B of 1930 from as order of the ‘Western 
Subdivigional Magistrate of Rangoon in Criminal Regular No. 34 of 1930. 
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that this practice has grown up, «it is said, is that, i 
such action was entertained or encouraged, it might 
open the door to a-great deal of vindictive procedure 
on the part of private persons. 

The section, however, is, in my opinion, drawn 
up in very wide terms. The words for .example 
“or which otherwise comes to its pennerledge ” could 
hardly be wider. . 

Mr. Williams quite rightly says that as section 
438 provides that action may be taken by the 
Sessions Judge or the District Magistrate in this 
regard, it is very unlikely that this is the intention 
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wu 
E..D..ABOe. 


_ CuNLEFE, J. 


of the Statute to allow action to be taken with - 


regard to enhancement by private persons. All I 
can say 4s that, if that was the intention of the 
Legislaturéwhen the section was drafted and passed, 
it ought to have said so in very much clearer terms. 
It seems to me that to put-such a construction upon 
the words that I have mentioned would be a 
distortion .of the ordinary use of the language: Nor 
do- I. think that, whereas malicious and vindictive 
re constantly «bringing Criminal proceedings 
urts® or in all Courts, they .necessarily 
ought to. ‘be. more persuasive in their argument. than, 
“say, an Assistant Government Advocate who would 
. appear at the instance of a Sessions Judge or a 
District Magistrate. 
' In this particular case the. enhancement has 
certainly not been unfairly -@g vindictively urged. 
‘The respondent has received snotice of this application 
and has the advantage of obanisél- appearing for him. 
For these reasons I consider that I have power if J 
choose to exercise it under the general and- ordinary 
Construction of section 439. 
‘My attention has been called to an siaathopsed 
_report of this Court published in 1925 in which the 






ae months. pg. ‘sentence will be: altered x 





~ the: eae of’ the Teepondéat 1 I am‘ also of the’ opinion 
: that the sentence was a ridiculously inadequate - one, 
ae My attention. has been called to the various findings 
OF fact and. to a number of. exhibits: ‘ae the Court 








tiere i is a ‘determined ceredice and: ‘hal 
“-best not only - to. deal dishonestly witl 
property entrusted.to him but. also’ 
whereabouts for.a very substantial ‘tim ne 
_.. 1 think that. he. was” rightly- 
“section 406, Indian Penal .Code,. although it has been. 
~ urged ° upon me that the sentence. ought really to. be 
“considered unden another section ; ‘but although he 
has been found to. bea first. offender, so serious was 
his breach of trust that, in. my opinion: he ought not: 
to have been. let: off with: a’ fines see that section 
9 Lower: 









: three“ years or with fie, or. ” both 


make the pee: esi 
. think that. this man ought in. additior 
“.. BS. punished * by - rigorous. 





eS eRe: BO. “yo. 91, LCR, aad 11-303; 000. uae 





ape against the 
1c ‘decree ‘passed .. - 


urns  Coaperalive ‘Societies - “Act. provides. 
orders are executable me a Civil Court ane S 









at vires of the 
ae the plaintiff, 






OPERATIVE | 
‘Society. - 



















: the ae “conullting jak these te ai ae 
An | Maung dung =a Ve eaung. hie . T held that 





fie nis order was a Sault | ‘Thé'same Mewyas taken 
by Mr. Justice Ormiston in Civil Revision ‘No. 199 of: 
1928 where he, had specifically drawn: attention to. 
the working of) the provisions of. this Act and the 
injustice to which: it may hea in. _some | cases. These 


Court. from or ers’ 
of ‘Liquidators in 
But, in still another 
No. 650 of 1928 the qui 
‘ly similar’ to ‘the questi ni 
“Liquidator” of. the’ Paungde 
“porting to. act. under. section 
~orders to ertain persons to 
“by them, In three. cases. in whic 








VOL. vill peer 









) a Gs Ba. . correct, but taking the 
stands, . it shows ‘that. so. long as. the 
cted or. purported to act under section 47 
in a Court of rs merely on 


Maung’. Ba also drew attention to the fact 














ae fe) nh Official es 


implying 





the claims. against. the company will have 
to. consider the. ‘provisions of the Limitation 


the ‘ground that he 3piored the law of limitation. 


~ Official Liquidator when deciding 


i 1929 


LAT 
YD. 


EEIQUIDATOR, 
KEMMENDINE 


. DHTHANA- 


- -BITA Co- 
OPERATIVE 
Society. 


; Cuakr, J. 


jovernment - makes rules _ giving i‘ 


Act.’ ‘But section 3 does not apply to the case of a 3 


claim by a liquidator because. such a-claim. would 
ordinarily have to be made in a Court of law on whom 
section 3 of the Limitation Act is binding. 


It may be argued that in the case of a debt due oes 





to the Company the ‘Liquidator . 


in ‘the position... 


practically of a creditor, and the ¢ ect of section 47 





Se ‘thie: suit will therefore Hives to be: ‘dismissed: wit costs 
_-Advocate's fee 4 gold mohuys. wag 
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~The appellant is the 1 niece é of a eS ike Ma 
‘Shwe: Mya, w who. died on ce 27th Mare 1927, 














gtnent of the. 
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sheng “added ” 


“Pu. 


Than. Si and 


acquired | 


Bh and in 


in’ such 





f-extracts from. 
onwere also. 


during the ’ 
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that marriage, 
matriage are to 






re deg ctaice. fa the preset: case: eohet 
: ‘Section .295.—Here .an- extract fromthe: nuiave 
oe lays . -down © the. rule. of. “partition. between  step- 


*” children -and: their ‘step-mother’s \ co- heirs, where a 


father ‘marries ‘again and ‘both: ‘father and ait anatht 


; die leaving no offspring by. the marriage. 


-It-would seem. unnecessary to. set- out _the fihe 


there: given, for not only were the marriages succes- 


sive but. the rule of partition between the step- 
children ‘and the co- heirs, of the. “‘step-mother may 
~ well be differerit from the: rule which E cuent to apply, 
in the present case. 

An extract from paragraph 222 of the Anaiaheba 
Vannana Dhamyathat was also mentioned, and 
‘certain complicated methods of* division between. the 
es of a father by: a former wife, the, sori ho a step- 












be dérived fron. this. astiect 
to which attention was callec 
authority exists, .or sit shoul : 
principles there’ laid-down and whic y well apply to 

~ successive marriages should apply. ‘to the present case. 
“» . There can:.be no ‘doubt,. however, upon ~ the evi- 
-dence that in the ‘present ‘case the (e} marriages. of. 
An wete: conten Ronin at: leas 
COP yearss (eeu he Pb ge) 
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- Moreover, it is also: ‘in ‘that’ Ma Shwe’ Mya, “1930 


all material times ‘lived: in a house, separate from MA Nt 















U An's other establishment, and: that there. w: nd ‘Ma Stiwe 
joint living as between her and any of the imembers:. ° a 
of U An and. his other wile: wea AES J 


f non the one Side and ‘the adopted a 
g. | ya on the. other, but it is 
wife of U An and their 
ed joint livelihood with. 
ae 


pter 8 of Book X of the 

“a ‘ity. must now, 5 
as of first importance. me 
“portion. 18 . ‘ne 
in. and woman, having each childten shiail 3 marry and 
Aon. family, ” the two. laws for the partition of the 


etween the‘man and the children, on the death. of the . 
@ these... waeaios ss een ge fer Pan ; 
in follows. the rules for: partition, Whith ener 
“partl “upon, whether ‘the woman or the man_ dies 
‘fitst and also pon, the time when the ‘property was 
acquired... ’ 

I. Bsee: that: int Lahiri’ s Principles of ‘Modern 
Burmese. Buddhist: Law ”..:at.. page. 164,. in. quoting 
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nits the rae 





~ the children by\ that ‘wife, ‘and the: eden by other 
iV “cap lay 10. claim to sueceed fo ie? 





arriage! lived 
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mother’s death ; but ‘what. does emerge is: $. thal one: 
of the reason’ for” ‘the. decision was. the. fact that. the 
property vw was propery inherited a at first. wife and :. 








inbertea i ite. 


In the pibecet Gase it: is ‘adtitted “that: ‘the Loreal ot 


was. Jetletpba. property, and the: question as to when ~ 










learned Judge of this 
vex -austed: an. ‘extract from 
ring,” “section. 204 Yor, 












aid. ee in 
is :—- : 
“the 6: same ‘house. and eat out of - 








in her. parents subsequent. to the marriage or the 
‘given ber by the husband as a marriage portion.” - 









4 plies to: a case where’ a Burman-Buddhist hus- - 
band has more than one wife at the same time. 

ie ‘hus, - in a.case: where the wives all live and eat 
“together, the Igw ‘seems to be that each of them — 
retains her own. letfetpwa property ;.and -it may be 
remarked that each wife retains her lettetbwa property 


whether it was, gnherited a her before Or. pug whe: Z 
peareiice, . 








“Each of them. shall. retain the” es 


earned Judge then observed that that rule of | am 
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s : argued, therefo e, 
~ poraneous marriages a 
- together, they each: retai 


: jofnt living. -. 
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case went on a 
ie “second wife 





a Sees swoinkd:  uidoubtedly- have: dtc led “ Ces 
had it been necessary: so.to do,. fs AR eee ne 


Moreover, I observe that the Dhamma Dhammathat 
















that. ahoted 3 in Ma ‘ 


would: seem reasongble to. hol 
this would be SO. ina case. 


‘It is true ‘that there 3 is. appé 


€ conclusion 


ha marked A. Said 
‘also. entitled .. to ae 





“20th April 1928. is set aside. The appellant will 
“therefore’ be given a decree for & 
property as:directed: with costs on “RS. 13,340 in this 

- Court and ~ also. in the District Court. as. against. 





“Saea len of. the: 
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. ad’ the’ snieie of. “reading 





of -his own, in af esé cases the different: marriages. 
“appear to have’ been successive marriages. _ 

.... If one of a Burmese- Buddhist couple dies” leaving’ 
“children, and the survivor then» ‘marries again; the 
general principles. underlying ‘the: provisions “of: 
Buddhist Law, as I understand them, are. that, “in 
ordinary cases, the children of the first marriage are 
regarded as not. having. severed relations with their. 

rent and. as; still. forming’ mily with. 
the. surviving parent and his or her’ second wife ‘or 
husband and their children: the whole family is 
still regarded as a\joint family ; and on the death of 
the last surviving parent or~ step- cama all the. 
members of the family, are “entith 
common estate. But I, Ho 1 
the same principles't 
to two women at the. sar 
the two women ‘in entirely. ep 
there has been in*no’sense any 

“the children ‘of the two wives, * 
the principles Jaid down in 
_Burmese-Buddhist marriage .must 
sense asa partnership: between the “husk 
It seems to me that when a husband* has two: wives 
living at the same time. in two > entirely “separate 
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‘establishments these must | “be ponedered: to be : pe 7 


separate pi nerships with: regard to. the. 
the two marriages ; ‘and. there’is ‘ho reaso 
children of the one. marriage. sh wid be: held: to ‘have 

yiinterest ‘whatever in the par lip. roperty_ of. 
he other "marriage. There do ‘not appear: to *be any 




























=i Dhammath ats, dealing precisely with such a case 
In. the “case ‘of Maung. Ye. Gyan v. Ma Hnit and 





made . to the’ "estate ‘of one. Ma’ Sa Be. The 


clusion of. the applicart. 
ase were. not similar to 








dicial decisions, nor is there any passage in. any of: 


tters of administration s 
ent. was. s the: ison child. “of. Ma Sa: Be. He was * 


; “TE: was “held that if 
“had: been,-‘as they alleged, -adopted: 
éy would have been. 
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ee me ‘Acedsed: N ga om ‘cut ‘Sliwe Thein first hile. 
ae ee ae his. elettric torch. on ae Shwe~ 
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ene says. that 
ppprsued, and. 


“were neces- 
eee to 


_ party is 
















t aga his companions _ “and 
f them, or: both, killed Tun 


any case, since it is. 
“the appellants inflicted 


Kyaing, | pater of them . 


can see ‘no’ sufficient 
Brien, The ieee 


eit es some support foi 
- in _Burma, meh it 


fe) ate feipattattce ‘has been attached to it. 

this cas¢ are thus stated in the report :— 

ence of two witnesses (second and third prosecution E 
who were with thé deceased at the time of assault proved’ 


lighter cane; and.that when he fell under these blows. 
third ‘accused But his foot on him and pummelled him, 





ts i 11896) 49 Mad, 483,: 


accused first struck deceased a heavy biow on the head. 
dgeon ; that second accused struck him across the chest. 
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ld t to fave known that by their se 
Hist) | to ‘cause. - death i and: “he held: that 





=a ene’. lok. thé: Chief. tes. Duma 
ise” te iioted; but 





: gle. ~ person: # by “several: ersons a 
together, we have to. - - determine - what -was the 
intention - ‘of; “the | accused | ‘person, “and. we must in} 
almost all’ cases. détermine this. by: ‘presumption. from | 

‘the acts done- ‘by-him and. must take: into: considera- 

dion ‘all the circumstances of. the case. And if in so 
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persons the fact 
that: some. “of those: per: 
rae make. the. 








3 Carr, Le 





to conviction for.such Sltenice as " Woula be: enpafitir 
ited . by. the acts of. the combination’ if. done with the 
. intention - held’ by. themselves, individually, . If that is 
so then those. ‘persons: ‘whose. intention’ can be. held 
to be such’ as would make the offence murder are. 
‘jliable to conviction of that offence, “while. others’ are. 
liable .only for. some lesser’ offence, which myst be. 
{determined by a consideration. of ee ‘in tice 
attributable to. them. a : 

“fi Nga Tun: Baw v. King-E 
ae Commissioner of” Upper Burma expre 
_. the entire correctness of the decision: in’ Po Sein’s 
ease and preferred to,,follow Duma ya's case. 

He. quoted also - so examples — from Mayne’s.. 
Criminal Law of India.’ These in effect set out -the 
view that to bring a case withjn Sectiqn 34 the. 
common intention; must cover the act done. But — 
otherwise they are not of much help, for they all 
assume that the common intention is known, andi in. 
cases such as this. the principal aiieul ty is sto. deter- 








“ty, 





peror @ : ite judicial 
“doubt ‘of: 
















death would result and that no oi it more: ‘serious 
be attributed 





“ay: (1907-09) II U.B.R., Penal C 
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actually caused ‘only simple hurt, he held that under 
section ° 34 he was liable for voluntarily causing 
gtievous hurt. 
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_ Shwe On. v. King-Emperor (1) is the case which PMPEROR 


gives rise to most difficulty.. The. learned Judges 
doubted the, correctness “of Po Sein’s case and pre- 
ferred that of Duma Baidyd, to which, as I think, 
they attached undue importance, 

‘The facts are not very precisely. stated in the 


judgment but it appears that the deceased E Lun | 
was the jepresscr and that the appellant Shwe On | 






= ‘Lun. “aad after he had, collapsed speared 
vs It was held that he had grossly exceeded 








h or ‘bodily injury sufficient in the} 


ased.” But in’ thegabsence of: any satisfactory | 
ce showing which of these three appellants ; 
ected “the fatal-dah cut wound it is not permissible | 
. ho'd that any of them is, guilty of murder.” 

~ Now . that may. or may not have been a 


“gartect decision on the facts of the case before 










(1) (1919-20) 10L:BR,172 
45 : ! 


ir urse of. nature to cause death. Seeing] 
‘that the ‘Qnd, 4th and. 3th appellants used dahs} 
it. may tightly be inferred that there was ai 
common intention of causing grievous hurt to the | 


CARR, 


“the present case "ik cannot be assumed} . 
intention of all the appellants was | . 
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A Funder: 







ith ka attabket the 
Mm it cantiot be assumed 


- cause e death, and i in the absence of. ‘alistactory. evidence ‘showi ing 
which of the attackers inflicted the fatal wound it is ‘not permissible 
to: ‘hold that any of thenitis guilty of murder: But seeing that all 
the ‘attackers used “dahs it may rightly. be. inferred that there was a 


jusing grievous hurt to. thé deceased; and. 
: the: provisions of section 34, Indian Penal Code, they .. 
are. all guilty. of the. offence of Ae i hurt with < a 
ciara weapon.” ie : 

Taking ee as a. general eae i seems rio me to 
: be illogical to say. that while we thay not presume.a 
common intention. to: murder ‘we may presumé such 
eo intention to.cause grievous hurt. - _ There may; OF - 
- course, be cases ‘in which : the facts ‘justi 
presumption * and not ‘the’ ‘greater, ‘but wher. 









vany of.” 


the wounds”. amount only to sithple- hurt I consitler - es 
it quite’ wrong to® say that. in, all ai = 
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In ne ye ae V. " King Emiberor’ Ea a Bench of we 


this Court. expressed agreement with the view of the: 
" law laid down in. oe oe Ons case, but the. learned’ 









when a- eriminal: act is pare in a fitherance of 
ention of.all’, mean. that all the persons charged 
ed to and contemplated the commission of in 
ime committed.. The existence ‘ofa common intention 
est of. joint responsibility, and what the common} 
be proved. It is, of courge, but.seldom tha 
dence of a common intention which mus! 





Ag ibject tothe proviso that thie words ‘ must have’ 
io. do : not meat that there must have, 








avery relevant. - 





(1) (1928) 1 Ran. 390 (1923). mnt » (2). (1928) ‘52: Cal. 197, P.G;-: 


We held to ‘to have a thie’ 
O us: ase In coming - 10: * 


,, The. general effect of the’ ‘cases. el is ‘that 
the common inténtion referred” ‘to; in’ section. "34 ot, 





Geiiarelion of the facts proved ani 


PPinperor. (2). gives us much assistance in . 
present case. It disposes of a suggested inter-" 
ion of section 34 which ‘would in effect have - 
rendered that Section a pay ‘but is. not otherwise x 
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} the Penal Code is an intention to commit: ‘the _crime 
actus sommitfed and that each a accused person 
can Ie. convicted of that crime only if he has partici- 
| pated: in that common intention. an proposition is 
ae , 
- From the general rule purported to be iid down 
in’’Shwe On’s case as to what presumption may be 
| drawn on any given set of facts I emphatically dis- 
isent. I consider that no ‘such. -general rule can: 







properly be laid déGn. The intention, common or 


individual, of an accused person must be judged on 


a consideration of the viet facts ‘of the spatdonisr 


case: itself... . 
On ‘the facts of the. case before us I am. unable 


tq attribute to ther of the appellants any intention 


less than that of causing death. or. bodily injury 


sufficient in the ordinary course of nature to cause 


death. On that view both are -équally guilty of. 


“murder and it is immaterial that there i is no evidence. 


_to show which of them actually caused Tun, Kyat s, 


; -death. 


-of the Indian Penal Code an 


There are no exerting cence in the case. 
I would therefore dismiss these appeals and 
confirm the sentences passed* on the appellants. 


CuntirrE, Jel. I agree and haye nothing further 
to Aes Pega i 







eré convicted of 
with section 34 . 

d to death.: 
They were also each convict ausing grievous. 
hurt under section 326 of that Code and sentenced 
to two years’ rigorous imprisonment,’ ee 
_ Upon appeal the two other members of this Full 


OTTER, 7 —The | bes: app 
of murder under section 302: 


. Bench. came “to the =conclusion” that the law laid 
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down in this Province upon the question of the 
application of the doctrine of common inténtion in 
murder cases required further consideration, and 
directed that “the appeal. should be heard by a Ful! 
Bench. of three Judges. . 

The matter therefore comes before us de novo. 

~The appellants are brothers-in-law and residents 
of Bonmadi village Close to this village is a 
monastery, and about half . a ee ile aay lies the 
village of Gwa- Aing. 2 oe ee 
On April: 8,” 1930, a Zat Pwé was held at the 
monastery, and at about 7 p.m. that evening, Maung 
Shwe Theih (p.w. 1) a native of Gwa Aing, and one 





















-his father, Ko Po Tay (p.w. 5 both 


residents Gwa Aing, had opened a “ Parata”” 


‘stall at the pwé bazaar, Shwe Thein and a China- 
Iled Ah San visited the stall, and -these two 
an Myint, and-a man called Maung Kan 





off to Bonmadi together to get 
Chinese shop. ? 

‘aloag fhere was singing by San 
both ‘the appellants are said to have come 
“with dahs in their hands and asked where the party 
was. from. ¢ On being told they were from Gwa-Aing, 
the appellants went back to their house, and the 
‘Party went on towards the Chinese shop. 


On their way, Tun Kyaing said in a loud voice 7 
so that the appellants could ‘hear, “Let them beat 


us if they wish,” or something of the kind. 
What happened then is not perfectly clear, but 


there is no doubt that the two appellants followed 


the party, called to them, and that they stopped. 
There were then words between the men and an 


attack made upon the Gwa-Aing party. Ah San and 


San, “went to see the pwé. Maung San Myint. 


eased Tun Kyaing, who all joined | 
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- Kan Yin ‘giclee to ‘ig little of What then ‘ocoatred: 


bata. all account i is iver by Shwe. Thein, and San 





~ Myint.” ; heres “a 


“The: foamed says | “ Po Than flashed: his dectiz 


“torch towards my” Waist and accused Nga E cut 
me with his dah: iS received. two cuts. ‘on the right arm 
as I raised it up to protect: myself. The third® blow 


- fell on my. head and’ I- ‘staggered to. the ‘side. The 


: ‘deceased. Tun Ky 
“Maung E, what’ are 
cut deeded Tun. Kyaing _owards’ the head, and I 


fall. down. 


en said © : “Ko Po Ah han—Ko 
u doing ? e” Maung E thereupon 






ae 


came. back running to Ko Po Tay" 's stall, 
Mating San Myint gives similar evidenee, but he 


says Shwe Thein was cut only once, and he himself 
~awas cut almost simultaneously by Po Thaw. — 


~ From the medical evidence, however, it is Clear 


hae Shwe. Thein received three wounds, as he- 
described, and San: Mast one > wound, as he. himself a 


oe 








. San: Myint Rawat says Shwe: Thein could pos es 


“have seen Po Thaw cut him, for he (Shwe Thein) 
-ran away. He also says, Ah San*and Kan’Yin ran 


away as soon as, or perhaps, before, the cutting 
actually started, and these men _may: therefore be i 
telling all they in ‘fact saw. pated 

_ San Myint goes 0 
ran away through fear, 
of about a fathom, he» tool 
Thaw and Nga E cutting Tu 









tig. cut he. 
distance . 
Saw. Po 
“saw him. 





In cross- seettrteaitin. Be say ppellants . 
give-a cut each’ to Tun Kyaing. 

The latter was found to be sufferin 
injuries, which included . eight incised ayn 
of which were about the head, two -upon, the back 


and one on the left. chest and. another, on. the right... 





thirteen : 





Vou. VIN] - "RANGOON SERIES? 


wrist. The ‘aiesind on the chest. ea one of as 
back wounds were said to. be necessarily fatal, while 

,, onevof the rerhainder was said to: be. sufficient i in the 
ordinary course of nature to cause death. 

As, I have indicated, there is a Seatepanct i in 
the evidence of the . two eye-witnesses, Shwe Thein 
‘gays he saw .Nga E'cut TunKyaing “towards the 

head. 3’? whereas San Myint saye'Shwe Thein *could 
en. Tun. Kyaing cut, as he-ran away. 

that Shwe Thein says he ran away as 
‘saw: ae E pak a cut to deceased. 












ion Report, Shwe Thein stated “Nga E. 
-yaing with a dah a good number of times.” 









-onee, he is confused as 






this may have led to confusion on his part, 


The question “is, are these inconsistencies isuMicient? 
to discredit his evidence as a whole ? at sf 
There is little doubt that Shwe Hie. is not: a Me 


altogether reliable witness, and if the case depended 


on. him alone the matter:might stand in a’ different: 


= part ie: nude not vel know what _ 
ald or could ‘not see. He was being | 


He: Cabiedunuts to cela the mistake, Iv - 
by mentioning that “4 or 5” men came out. 
when the partyewas close to Po Thaw's house and: 
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light. Shwe Thein however denounced the appellants 
at once to Po Tay, and we know that Tun Kyaing 
received a number of. dah wounds that night. - More- 
over, there is no reason to doubt San Myint’s 
evidence as a whole, and: it is supported right.up to 


the point of the attack by. Ah San and Kan Yin. 


Moreover, Po Tay gives some. evidence pointing to 
the presence of the’ two! appellants (and possibly to 
their being armed with dahs) at ‘the scene of the 
crime immediately after it took place. 

The headman Tun Yan also got a report of the 
whole affair from San -Myint,. which substantially 
agrees with his evidence in the witness-box. He 
also. got a report from Shwe Thein who supported 


San. Myint, and it is typical of the character of this 


latter ..witness that he told the headman he saw Po 
T. haw: cut San Myint, though he does .not say this 
in his First Information Report or belore - ‘the 


"Sessions. Judge. 


‘ Upon the whole of the eqideaue ie tiie. resbeation 
however, there can. be little or no doubt that both the 
appellants were implicated i in the attack on Tun Kyaing 
and his companions, and 1 should not have gone into 
the evidence at so much" “length, had it not been for 
what I conceive to. be. the: somewhat. ‘unsatisfactory 
nature of the evidence of- Shwe 

The defence was.a bare. de 






ul, and’no suggestion 


| why the prosecution witnesses” ‘Should give false 


evidence was put forward, anc ho: i was called 
for the defence. 

The only real question, ee oe is to what extent 
were the respective appellants implicated, or. in other 
words, is the evidence sufficient to sustain the convic- 


‘tions of either or both men for murder ? 


There can be no doubt that the deceased. man 
réceived two fatal wounds. If one of them was caused 
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by each appellant, both men. would each be guilty of 
murder, ‘quite apart from. sécfio 

The position is different where a man is killed as 
the result of one or more ¢njuries and it is impossible # 
to say which, of the assailants is respotisible for the 
respective - injuries inflicted. 

For instance, in the present case Nga E may (if 
we reject part or all ‘of the evidence of San. Myint) 
have’ been. responsible for all the injuries on- the 
deceased’and Po: Thaw for none. Or again (if San 
-Myint’s evidence. be accepted), ), Nga. may have been 





responsiple for only the injuries which were necessarily ~ 


fatal, and: Po Thaw only for the i injuries which would 
be in ficient. in the ordinary course of nature. to 
cause death, ‘or: ‘vice versa. 

Again the case frequently occurs where it is pioted 
that one of several_men caused a fatal injury while 
of the. remainder some caused minor injuries, and 
-some. 10 all... .What, it may de asked,: is the 
i a case? # he answer is, I think, con. 






the order of r ference in the present case, where he 
‘doubts the “ propriety of the attempt to propound any 
. general. rule on a questigi. which must depend sO 
largely on thé facts of the particular case.” ~ p 
“TP -would go further and say that, in my view, to 
endeavour to lay down a general rule or rules in 
‘such cases is highly dangerous. 

- Each case must be considered upon sf: own evidence, 
and although no doubt it is perhaps possible to con- 
weive of two cases where the main facts are the same 
or very similar, in the vast majority of cases the appli- 
cation of a rule laid down upon certain facts by ano- 
ther Court in another case is not only extremely diffi- 
cult, but is likely to obscure what are the true points 
for consideration. , °° 
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he facts in thé present 
ropose t rfly certain of: the author- 
ities relating i to the” provision under review, which 
“were ‘referred to in the atgument before us. 
* eet, 34 of the Code is as follows:—. — oe ae 
; ° When’ a. criminal act is ‘done by several persons, in forther= 
ance of the cominon intention of. all, seach of such: ‘persons is liable 
for that acti in the same mariner: as if it ‘were. done by= him alone.” 
‘The first case to: which I would réfer is Nga. Po Sein 
v. King-Emperor.(1) “a decision of a Bench. of the 
“This case was referred’ to ‘by the: 
learned Sessions Judge in the present: casé;, and | it 
was partly because the correctness of ‘certain dicta: 
appearing in the Report of this case seems to have 
been: doubted in later cases, that the present appeal: 
was ordered to be heard iy a Full Bench, 
The: general facts were somewhat similar. to those: 
we A number of persons fyom a 
neighbouring villa € visited a pwe, but.-the trouble. in: 
that case seems to have béén caused By the visitors. 
Sticks only were used and the Court was ‘satisfied 
that all the three appellants ased them. It was. 
doubtful whether any one of the blows struck was: 
sufficient of itself in the or Hary course of nature to- 
catise death,: and ‘it. was : at the i igjury was- 
which actually caused deatt 0! 
: The Chief Judge, Mr. Justice Thirkell White a he: 
then was) however, was’ of opitiion ‘page 236 of _the- 
Report) that : “‘ When thiee tien kk another man: 
_with such violeig se that one blow fells ti. te the ground 
and causes. extravasation of blood on the brain, while: 
another. fractures two of his sibs, they must be held to’ 
know that they are likely by those acts t6 ‘e@ause death.” 
The teamed Judge was satisfied that bay elements: 





















- (4) (1900-1902) 1 L.BR. 233. SEER aaa, ae om AE 
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were all present, He applied section. 34. ‘and section 
300° (2). of the Code, and cairiegio the conclusion that’as. 
every person is prestimed to. “know the natural conse- 
* quence: of-his acts, and that as the i injuries were caused. 
in the. furtherance of a ‘common. intentions 
bodily njury as is likely to cause death, the ‘three 
accused were all: guilty of murder. Fox, J. came to a 
similar conclusion, and.in the course of his judgment (at 
ids: TE a man deals another. 
a force ¢ as to: fell him, 















with enya omeee force, and. when the deceased was On 


5 ere beating with the sticks they had, and although none’ 
of them. may: have actually intended to cause death, ; the blow he 
delivered; ‘yet -each one inust have ‘known tha ery. sever, 






beating with sticks cften resulis in thé death of the person beaten 
and. thit their acts might cause ‘and ‘probably would cause: ‘Such, 
injury ds would be sufficient in the ordinary course of. nature to. 


Catise death. . 
Peet CE SRL ener Pee Se eee 2s ae, eee 
; an ai (1876)", 1 Bom: 342. 








O cause such: 
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‘* If two or more persons combine in injuring anothér ‘in. such 


' amanner that each person engaged in causing the injury must 
. have known that the réSult of such injury may be the death of the 


injured person; it is fo answer on the part of any one of them to . 
liability for the consequences of.causing the death to allege, and 
perhaps prove, that his individual act did not cause the death, and 
that by his individual act he cannot be held to have intended, death. 


Every. one of them must be taken to have intended the pribable 







and natural results of the combinatig of acts in which he joined. 
“Ta this particular ‘cage the: ac F of: the combination proved 

are blows causing severe bodily injury sufficient in the ordinary 
course of n&ture to cause. death : therefore each of the accused 
was guilty of murder.” : 

_ It must be observed that ‘the Beart seems to have 
been satisfied that none of the accused persons. intended 
by his individual act to Rill. — 


If, I am correct in my interpretation of these judg- 


_ments, I agree with them. There is, however,. one. 


sentence in the judgment of Fox, J. wick might be . 


said to go a little further. He says that it “is no. 
answer to alle} 


and perhaps prove that his -indivi- - 
dual. act did not cause. the death” and that * by 





‘his individual act he cannot be held to have inten- 


ded death.” By‘this I do not take the learned 
Judge to mean that a Court fieed not be satisfied 
that the person charged had or must be assumed 


gfirom the nature of the acts of all) to, have had an 
“intention to cause deaths. °- "= oo 


He meant, I think, © only to: say that because a 
man’s individual act does not’ causé death, it does 
not follow that he cannot be held’ to have had an 
intention to cause death. ares 

If I undéfstand the meaning “of. these pronounce- 
ments, i is that, although some or perhaps all the 
acctised did not intend to kill, but merely to beat, 
their commort acts were of such a’ nature that they 
must be presumed’to have had a common intention 





to cause such injuries as would fall. within those 
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contemplated by the second or third case. provided 
for in section 300 of the Code. All, therefore, it 
was decided, must be ‘held liable for the murder 
which was committed _ ‘ 

The next case is Shwe On and others v. . King- 
Emperor (1). The headnote is as follows :-— 

“Where a criminal act or series of acts is done by See 
persons in combination, it is essentiil to consider, first, the com- 
mon intention of all, and secondly the individual intention of each 
accused as disclosed by-tl rcumstances. Where several persons 
armed. with dahs attacke4 the deceased, who received 1 fatal dah-cut 
ot. be assumed that the common intenticn of all the 
attackers was. to cause death or bodily injury sufficient in - the 
ordinary. coutse of nature to cause death, and in the absence of 
satisfactory evidence showing which of the attackers inflicted the 
fatal wound it is not permissible to hold that any of them is guilty 
“But seeing that all the attackersused dahs it may 
ferred that there was a common intention of causing 
grievous hurt: t> “the deceased, and in view of the provisions of 
section 34, Indian Penal Code, they are all guilty of the offence of 
voluntarily causing grievous hurt with a dangerous weapon under 
section 326, Indian Penal Code.” — ales 

- Thus ‘from the headnote it would seem.that it 
to-lay. down that in no case where 
s armed with dahs -attack a deceased* 
a fatal dah-cut wound, can it be assumed 
. lon intention of all the attackers was to 
-vause’ death, or such bodily injury sufficient in the 
ordinary ¢ coufse of nature to cause death. - * 
‘. S0n page 119, however, of the report, Twomey, C.J... 
“who. delivered the fideimeih of the Court said: 
“In the present case it cannot be assumed that the 
common intention of all the appellants was to cause 
death or bodily injury sufficient in the prdinary course: 
of nature to cause death.” 

If I am wrong, however, and it was intended to 





























lay downa general rule to this effect, then I respectfully. 


(1) (1919-20), 10 L.B P. 117. 
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lisa ; aor 1 this. Vi owe: The: leantied’ Julfee, hows 
"every dons throw. doubt’ ‘on Po Sein’s case,: for at page 119 


of the report, -he says : “The judgments appear to me 


EHO _to lay. insufficient - stress on the. factor of. bentinos 


intention.) 38 
Iam not istite thai T° ‘ally “andetstatid ‘this ene 


° : for. it: seems to me. from the: ‘passages : 2 have. -quoted 
> that the. Gourt ‘was’ fully © satisfied. that the accused 


. ance” ‘of ‘a common intentior 







persons must be: held to“hav acting in further- 
ise injuties such - 


“Or: 3, of section. 





as are’ contemplated by either 
300 of the*Code. 9 : 
“But, however ‘that . may be the ‘decision - on Po 


F Sabie - case “was petal _ distinguished ips the 


2 sana 


; hatacaee teay ‘be held_ joni 


I might pete point out that in Shade. On’ Ys. 
case dahs were used, and speaking | for myself, I 
should, I think. (though it is impossible to lay down | 
any general rule), not -expect to find many cases. - 


-where dahs are -used, where it ought: not-{o be 
_ presumed that: the common intention, of those actually 


using such weapons and those associated with them in 


‘the commission‘ of some act of violence (whether they 


used dahs or not), had not a common intention to 
cause death or bodily injury sufficient in the. ey 
course of nature to cause death. . 
_. No doubt; the view. held® by:.:the Cours in Po | 
Bein’s case « leads to the con 

‘accused persons whose” “overt 









That, nowsvie is. “whate: 1 
says and: intends, ©) / . 


cular case.” 
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The next case. is Maung: Gy and two « others: We 
Ring EmpHor (He The material; part of the headnote 
is i—. 7 : : , 
Held, that it is fot sufioiedt for joint sceponisibilitz ie ‘an 

offence uncer section 34 of the’ Indian Penal Code, that: ‘the | 
offence actually, committed was. ‘likely to occur. as.a result of the 
' several persons acting together: but” that, the ‘existence of a 
cémmon intention. beitig “the sole ‘test of joint. ‘responsibility, it 
must ‘bea proved: what the’ common intention was and: it must 
also, be proved: that ‘the er mmon. act for which the: accused 
were to be made responsib eS. acted in furtherance of that 











‘mis. that the view of Paee 


% a laid on. commion® iritention, was approved. 
CL have already emphasized what I believe’ was thé 










oa case mE Bein 
si (2), a desiston of the 





case: ‘ * sufficient stress ”* "was 


Court in Po Sein's | case | “upon . this 


Saiienne aft) (1923), By Rams 390,22 oo. 27 (2), (0925), 5:CakAOP eotoce oak 
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toutes that the prisoner - was . one “of the ‘men 


inside the. room, that he was one of Phose. who 


. fired, and might be the ‘man who fired the fatak 
shot, and that in any event, if they were satisfied - 


in terms of section 34 of the Code, thaf the post- 
master was killed in furtherance a the common. , 
intention of -all, then the ~ “prisoner was guilty of 
murder, whether he fired the fatal shot or not. * 
This direction. “was held to be correct. 
The closely. reasoned judgment, of the Committee: 


delivered by Lord Sumner was mainly directed to 


destroy sthe somewhat.- subtle argument put. for- . 
ward. on behalf. of the appellant, and in order. ‘to 
understand. the case advanced; the following passage 
commencing at page. 207° of the tepey may, be 


quoted :-— 


. “The appellant’s argument is, in brief,: that. in section 34 
‘a criminal act’ in so far as. murder is concerned, means 


“an att which takes life criminally “within section 302 


because. the Section ; concludes by saying a) liable for that act’ 
in the same manner as if the act ‘were done by himself 
alone ’.and-there is no act done by himself alone, which could 
make amin liablé to be punished as a murderer, except dn: act 
done by himself and fatal to his victim, “Thus the effect is that 
where . each of several persons does something criminal, alf 
acting in furtherance of a. common intention, each is punishable for. 
what he has done, as if he had done-it by himself.. Such a propo- 


_sition was not worth enacting, for, if a man has done something - 


criminal in itself, he must be punishable for it,,and none the less so 
that others were doing other’ ‘criminal. acts of theirown at the same 
time and in furtherance of an intention sommon to.all. It follows 
from the appellant's argument that, th ection only applies to cases~ 
where several . persons - (acting i in’ fu ce ofa common inten-. 
tion) do some fatal act, which one could:do by himself. Criminal 
action, which takes the form: of acts by. ‘several’ persons, in their 
united effect producing orié result, must: theii be caught under 












; some other section and, except in the case: of unlawful assembly, i is 


caught undcr attempts or abetment. By way’ of illustration it may 
be noted .that, in effect, this meangy that, if three assailants 
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simultaneously fire at their victim. ais lodge three: bulletsi in. his brair, 
‘all’ may be’ murderers, but if oné-bullet only grazes his ear, one of. 


them is not a’murderer. and, each being entitled to the benefit “of 
the doubt, all must be acquitted Of murder, unless the evidence 
inglines in favour’ of the marksmanship. ‘of two or. of one; 


+ This’ argument evidently. fixes-attention exclusively’ ‘upon the 
accused: person’s:own act: intention to kill and resulting death © 
which. . 
identical. 






accordingly ' are not. enough:: ‘there must be proved’ ai 
kills, do) done by several persons. and. corresponding to, 
ame fatal act done-by one...“ The answer: is that, if this 












one of them. does. They may do acts identi- 
ct. of each: is. his own, and because it is his 


of the Code: Sit couitait” a Gdigingl act which: ‘would 


fall ‘within the cases meritioned. in section 300 of the. 


t: ase’ it was “not proves that the Sapelkagt 
“any. such criminal. act, but. he» Was: held to be 
"righty found guilty of murder, . 

-The key to.the: whole: difficult matter. is, I think; 
given on page® 211 of the: report,. where. it. is laid 
down: that. section 34 deals with the doing of separate: 
acts; similar. or diverse, by: ‘several persons; and: it: 





was said that: if all-are. Motes in:furtherance:of. a:common: 


. intention, each persom is: liable: for’ the: result. of. them 


all,. asi if he had: done: apo himself. 
46 


dy it ‘defeats itself, for: several persons cannot - 


imself, it is: not the act of another or the: 
‘The result -is that section 34, ae 
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a would. add. to “this passage. for ‘the: purposes of 
this casé that the existence of the common, intefition 
is” ‘a matter to be ascertained upon the whole evidence 


‘either by direct. proof or the application, of the principle 


of: natural presumption 9 have:referred to. 
So_in-the: present case it is not proved that eather 
iizstruck a fatal blow, or even a blow which 





- would fall within oné of the - cases. in section 300.. It 
“Gist ‘certain that one of them did, however. “Moreover, 








even if cne of them struck. eg Wow at all, it is clear 
from Barendra. Kumar Ghosh’s case that he may be 
found guilty if the act (or acts) which caused death; 


~ and was (or. were) done in furtherance. of the common 


intention of both, men to kill or cause such injury as 


_is provided ‘for in- one or other of the cases coritained 
in section 300. Further, this intention may be proved 
or inferred from all-the circumstances of. the case: — 


"It is rare that the existence of such -an intention 
can be proved by direct evidence. . a ® 
It must--be proved or inferred aby, for example, 
the general circumstances under which the killing 
took place, the nature of the Weapon used and the 
injuries caused. 
Inthe present case it is.not difficult to arrive at the 


conclusion that both men must be held to have intended 
such injury as falls within section 300 (3) o¢ the Code. 


Both appellants, armed. with: dahs, have an alterca- 
tion. with the deceased man’s party, all of whom were: 
apparently : ‘unarmed. A little later, still armed with 
dangerous weapons, they follow the party, and after a 
few further words, an attack is delivered and a: 
dangerous weapon used, certainly by one. appellant and. 
probably by both. The result is that the deceased man. 


~ receives eight incised wounds, two of them fatal ones. . 


_ The inference that. both intended or. must. be held. 
to have intended the natural consequence of the -use. 
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of” q ‘weapon, viz., an. injury sufficient i in ee ordinary 
cotfée of nature to cauise death, is overwhelming... 

aia be argued, however, on the evidence that gn 
Myint ‘was wrong when. he said “he saw ‘both men cut, 
and that, therefore, it is not proved that. Po Thaw 
struck a blow at all: Let-it. be assumed then that he 


did not. But he was ‘at all material times armed‘and 


had the: weanee (if. the evidence is true) in his hand 
read: mediate: use ; he accompanies Nga E, 
must be taken to know, is armed ; 
















wa-Aing are deliberately followed, andgit is in 
ind this “may be accepted) that ‘Po Thaw 
or just before the attack. 
e. that it is idle to argue in the 
: nce. tidication to the contrary, that at 
* the time the fatal blow was struck, Po. Thaw did not 
share with Nga E an intention to cause injury sufficient 
course of nature to cause death: 
ady: stated, each case must be decided 

nd the ‘present case (except so far 
le to -throw a little light on the 
n'34°and certain cases decided 
‘not be taken, as an attempt to lay down 
general p nciples. | 

Si Sefar as: my judgment is 5, cbiicerned, it aieik be 
considered merely as a guide in future cases of the 
kind.. 

“Such are often by no means easy of determination: 
tn: the present case I have.no doubt that both appel- 
lants were properly convicted and sentenced under 


















séction 302 read with section 34 of Code and I would 


dismiss both appeals. 


‘In ‘the circumstances I can see no extenuating 
 Secastptances, and 1 ‘would confirm the sentences of 


death. pee Nee a 


what has already passed. The party 
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of “the s: same: monies, ee act, of, “ aisgpbropejation. being rooted in itself, aid. 
the third accused i is charged with having abetted the two, there i isa misjoinder of 
charges, S: 222 (2) of.the Criminal’ Procedure: Code is’ not: applicable to a case: 


-where. several persons are jointly tried and. the. offences cannot: be said, tobe. 
; part of oné ‘transa' ; 





. Held, further, that 8. "537 of the Code does’ not apply to misjoinder of 
charges ; 3, the accused, ‘egnvicted : ‘in a. trial initiated. by a: ‘misjoinder of charges. 
must, according to # the, circumstangep, the Casey _be uitted, , diphharged, or; s 
retried. ; a 
, Amrita Lal v. " Whis Emperor, 42 Cal. 987 ; Choraghai v. ‘ Eederoi, 33 Mad: 
502 Gérwar, Narain | v. King- Emperors 6.0. WN. ode ; Kali: Das v. 7 38... 
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ae Glanville, ee atid. ae far the Appellants 
Lutter. for. the Crown es . 


Trust as public “servants: ee 
Indian Penal Code, ioe 





aes ui, 2, “a 3 oh a090. fat Mandalay), feean the. eee of; 
the First Additional Magistrate of. Mandalay i in ‘Criminal Trial No. 74 of 1930, ; 
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= The warrants i in such €a: 
ass tickets.; and the appe 
“Raid to have been employe oc 


e invariably fr third 
Dey. and Kannon are 
the: third class -bggking 












itis. the auity of the Sane Meeriah: i receive 
: ser from the ese Bc sae g. Clerks twice a day 


“and, D: kept ao the 
le number of. tickets 


oe Iti is also: part of his. duty: to: check the: warrarits ana 
; the numbers of the tickets neted upon: them, and:he is 
then in a. position. to see: whether: the amount of - cash 
-received agrees with the umber. of: tickets. issued both 
for cash, -and: also upon ‘warrants in the: manner I have 

. described, 51." .. £ i 
hee Booking | Clerk alsois equi 










d . maintain 





book i is: separ? a: ‘duplic € S Reinitfann # 

ue together with the warrants, is sent to the ‘Cashier of the 
Chief: Accounts. Office of the Railways i in Rangoon, who, 
_ after. checking the amount, rendets a receipt... 











ne ‘Audit Departinent. 
idit Branch ‘of 
sons in Burma, 
issued. 
‘of . other 
ived from 
y Station at 
he’ warrant 
ed; his suspi- 
investigation, 
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“(Or'part Of it). handed t ‘Sein. 





Bo king C Clerks to Tmembere of the abe ad the cash . 
or (and: pethaps both » 


midthods were adopted): the tickets were issued: to. ‘Sein 
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accused: are’ charged’ W ith 
or are of, the same sim 
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pit owe. anilty a ‘ise tipinbelation of te: same: parcel of money. re may 
K.. _MERRIAN, be gi y of misappropriating a portion of it or one may be guilty 
Kin =A of al ng the: other. The misappropriation of the actual money 
EMPEROR.” must be the act” of a single. per on and therefore section 23) has. 
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chy case. eet hans 
Loe 3's the» “ypbéllants* D 
ek charged | with | " misappropriati 













with by. each of them: 
of these offences, it w 
could have been raised: 
That -being so, ‘it.b 
: the. effect. of section. 239° 
It. should be. observed 
‘which I have so far dealt,” “only Elites: to: cnisiaindar 
- of offences’; . whereas - section 239 deals. both . with 
oe joint- charges. and’ the Joint t trial of more than one 
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offence was committed: in the course’ of ‘the same 
transaction. : 

~ Kannon - however « was nd wit a different 
offence. His case could: ipercforg only. fall . within 
clause (d). 7 | 
Assuming, therefore, that the three.” a yellants | 
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ec is ‘tok peable: fa: tease: 2 cointiteheative henna of. 
universal application: fe8 determine whether two. or more acts . 






to, have. been me rteas and eke ae 





fo arrive, a the conclusion fiat, of ee appellants 


had, a community. of, design in respect of the sums . 





rged. fs ° 














single. aivender, the: 
section '(2) of section 222, 





ho. ‘method. adopted) with, arty. other act 
fopriation, 





_ haye. committed. the. acts. complained. of: 


_It, seems “to., me, therefore,. that- it: might: welt: be. 


argued, that in: the. present: case: there: was: not; suffi= 





cient continuity. of, action, bub: that ‘each: act: of P 


misappropHation : was; complete in: ltselfs 





(1) (191SKTaAR. 42.001;.957,; 


, ee in “the ae case. the ere | 


d, however, that, although, | 


opriation. was. -complete in. 
dependent upon,’ or. connected: 


ver, Kannon, at: ioe is. said to have. been © 
: ( pon the Frauds’ for-a-small part only- of the. 
periods, during. which. Dey..and Meeriah’ are Said to. 
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ope? “matter is” by: no: theaiis ffee from: difficulty, 


K. Meant ‘bik: I ‘Have “come«to the cenélusion: that as sthe real 


Gees? 
EMPEROR. 


case: against. ‘Meeriah was: oiie of: abetment and as the 
case “against | Kannon -Was, in respect of a part only 
of the ‘amount | ‘charged against the other two, the 
case does not fall within section 222 (2) of the Code, 
and that, therefore, there was a-misjoinder of charges. 
I wish, “however, _ expressly: to . guard myself against 
expressing _ the opinion that in no‘case could more 
than - one ‘person be guilty of misappropriating the 
same sum of money, or that section 222 (2) of the 
Code could never apply to persons jointly charged. 
Moreover, bearing in mind that each misappro- 
priation or breach of trust may well be said to be 


complete in itself, I should hesitate. to hold: that the 


uffences charged against the three appellants were 
committed in. the course of the same transaction. - 

: It-is true that in the present case I do not think 
it could be: suggested that the appellants (or™ either 
of them) were clearly prejudiced ine their defence,. 
yet, owing to the uncertainty, which, .as I have- 
shown, exists as to the exact method adopted in 
carrying out the fraud, it is by no means impossible 


‘that they were to some extent in the dark as to thé 


charges: they were called upon to meet.’ 

In any event, however, upon the authority of the 
well-known case of Subrahmania Ayyar v. King- 
Emperor (1) if misjoinder of charges took place, the 
trial was a bad trial; and it will be necessary later 


_ to consider what sounsé I ought to’ adopt. In view 
of that authority —although*#it related to a trial 


before a jury, and although the misjoinder seems to 
have been of a more glaring nature than in the 
present case—action cannot be taken under section: 





= 


(1) (1902) LL.R. 25 Mad. 61. 
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S537: Bs the. Crithidal Prscedure Code. Subrahmania 
Ayyar's gase was thowever -the case of a trial of a 
single accused. only, and. it could not possibly. be 
said that the effect ‘of misjoinder: where’ more. than 
one person was on trial at the same time could be 


any ‘the less . serious. Moreover, in view of this: 
authority, and-also in view of the special circum- 


stances which exist. in the present case, I do not 
wthink that I “would ~ be justified . in: making any 
amendment under the provisions of section 423, 
sub-section (1) (d) of the Code, even if I had the 
“power to take this course. 


The appellants must, therefore, either be retried, 


discharged or acquitted. 





the case. 
[His Bandstsiys discussed the endenee in detail 
and coficluded. as follows :—] ° 


240; sum . up. the whole matter therefore, I must 
: arly at there. was a misjoindér of charges ; ie 





o 2 callso a ‘misjoinder of trials ; 

AB that, °upon. the -question. whether a re-trial 
.-should be ordered: (bearing in mind that 
-. in any such trial, the statements made by 
-Kannon which I have examined whether 
they be considered. as. admissions or. not, 
must in law be excluded) the evidence so 
efar as the api Sellant Meeriah is concerned, 
at present consists in the uncorroborated 

evidence of an accomplice alone. 
‘Moreover, I think it highly improbable that 





further evidence against this appellant would be 


obtained. It is by nomeans impossible of course 


ae Before considering which of a courses Sioa 
‘be taken, it is necessary to consider the evidence in 


“the case of Kannon, at least, there v was © 
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; ‘raise a: prima. facie case’ Sof iisppropriation’ in- respect 
~ of the warrants. dealt with by: him, and I ‘express 1g, 
gpnaron whatever as to his guilt or innocence. : 
With regard‘-to Kannon,. ough upon. a. ‘re-trial - 
_ ag. I have shown;.. he. might » convicted upon 
_ proper evidence, .. ‘T think a doubt “to shis: guilt may 

. pethaps exist ;. ‘and. in his’ case, q do aot . “propose to 
order a re-tiial is, 
In the. result,» oe the, appeals . the tlivien 
appellants are allowed and - their convictions and 
sentences are ‘set aside. Tn. the: cases. of Meeriah and. 
-Kannon, 1.’ direct f 
appellant. Dey, -howeve 
to. law. bys some. Magishate 











i ‘Dravonll 
{SANDEREON,.. 


LORD “Touzin, i 


use 


ate fae 


Pais “Gin ee 


“Lord THANKERTON “AND ., Si L 








‘BLOT 





ror 


1930 


Oct. 14 


ASW He 


5 Sa 
| Cn eet AR. 


‘AMC. A 


‘MuTHu-. 
' KARUPPAN 


CHETITAR. oe 


| 4 ttust Acts, 1882, to 


1930, J July 1 


. sisi Sor he 
October 14, EE 


ow was. dglivered by. 


Lorp. ‘THANKE 
are. “Chettiar 


 p! ‘aintiff-respond snt 


Chettiar, ane: the: de 


: tes The 









: “discharged from: all. responsibilities © for all cases 
now pending : in - the District ‘Court of “Amherst and. 
from ‘all. cases that may be’ brought hereafter big: 
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° Oi “ne first ‘point 4 their 
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«sith the 
‘llants. main-. 
e. transfer of an.’ 
30“of fhe Transfer’ of | 
‘Property ‘Act ae ed sg ow of the - definition » of 

“actionable: claim” in Sectiowt 3 of the ‘same Act, in: 
respect. that’ the debt was ‘secured by the mortgages. 
2 golher. securities, ‘But “RM. A.T. was not .a 
+ Were’ May by 





action able 














thesinterest of RM 
the: 13th May: 1907 
aside, This ‘was: the:-v 
but the ‘High. Court hel - 
i cous; and. that . the’ ansferred to” 
‘.. all -the interest of ’ n. any monies: 
red by S: KT. in ‘the. adr tion suit. Their: 
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‘ rs Of Ts Fabte ‘bad bee repopiied iby the 
‘A. firm then... It is in our opinion, shown that thefe was 2, 
of contract between the plaintiffs and: the N, R.M. A. firm. Ms 
gts In. the opinion... “of. iheir: Lordships there. was. af 
a partnership ‘between S.K.T. and R.M.AM. but they 
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"Village Act, the 
obtained gutborit 





ie Headinaii, Bae ried one prosect Sion bes hikes 
instituted on a complaint | ‘under section 452 of the 
Indian Penal Code in the Court Bf the First Additional. 
Magistrate of Minbu.. . He ees ioe a neanisiat of the. 
case to some other. Court Bh : 











act roathplaled a in the: iatetiit di ge of is duties. 





ie Critninal Mi: cellaneous Application No. 39 of arising ‘ont of Criminak 
Regular Trial No. 126 of 193) of the First Additional S gistrate, Minbu. 3 
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Vader s. 270 of st 
a “proper case to. ‘ord 
if under s. 27h 3 











tr a: : or" the. = by the up of an 
j -unregiste’ ee. “ort ny Styled Wor" Lee Lone & 
Co. | on - The was spatanted 















38 follows — 
ession ‘ unresistered™ 
orporated by Act 
in’. Council, 
panies Act, 1866, 
ndian Companies 
resaid, shall include 
pisting of more than 


_ company’ * shall not incléde - railway 
Of Parliament or'by “an Act'o the G 
"nor’a company ‘registered’ ‘under 
‘or under any Act repealed thereby, or un 
_Act, 1882,.-or: under this. Act; but ‘save - 
any partnership, . association ¢ or r compan 
-géven members.” °:.-: ~- 











* Civil Miscellaneous a ne No. tit of 7930 from the order a the Original _ 
Side itr-civil Miscellaneous No, 270. fe) : 
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ake thé hearing of it ie. Sheth on affidavits were. © «41930 
filed . on. behalf of: the petitioner and of the compan _V.ERM. 
ak d, ‘after, heating the learned advocates for :the. parties fees 
omy. ‘learned. brother: Cunliffe,” ordered that: the- 
company should. be, wound sup? under section. 27h of 
a _dm the course: of his.” 










2J. H ont ASTI. 








en he stated that he was satisfied with. the: affida- 
put forward - in. support of the Administrator- 
1eral’s petition as to the ‘merits, intended: to hold | 
“that this partnership ‘consisted “of more than’ seven’ 
members, or that it ought to be wound up even 
although the: number, -of the partners was ae more 








* Tacks u 8 Ran. 409--Ed. | 





“were Hot” niore: eae seven mem the company’ 
at~-the-. 4ine whet the -: ee ion ° was presented,. 
(A) (1879) 12:0bs D.2679. 551 42) (8895), 1 Ch, D. 663. 
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Stirling, J. held” that: the County: Court ‘Jedee had: mo. © +1990, 
Jun beeen: 4 to. make an ‘order: for -the winding’ ‘up. -VERM. 
' é vii OM ih abies Che ' 




















the: “Rett the. ‘expression 
de. a Peused coinpany 


der the : Todi Stoel “Conipanies Acts; or - 
Act, | 1852,. OL under. this Act, but, save as. 
clude: any: partnership, ‘association or company 
fore: than ‘seven. bs and. any trustee oe 





: imited "patthierShia ree 
-. Now, section 270 of the. tadiat Ccimiate, Act; 
1913, is couched’ in. language that. is. “substantially. 


identical with that. used in ‘section. 267 of the Com- : 
panies iCeaaglication) Act, 1908, and it is urged 
48 2 5 


the: learned Judge to detert 


: INDIAN LAW Re! eae (Wor. Ya : 














: ry £. efact that 
the. ‘expression : * unregistered company” . Should 
~ include. any - partnership, C 
, “consisting. ‘of more than seven. 
ee suena an. anomal 





vand, ‘in thy - 
was. neither 


a ‘of opinion, ‘upon. at ot 
‘ 270, that ‘the. Court toes j és in Proper « case 





: yi ap 

; “up is-present- 
ed, it “consists of i more: ‘thats sevene members. -In my 
opinion for the purpose, of-tife: matter .in hand the 
same ingerpretation should be. put. upon section 270 


of the Indian Companies Act, 1913, as has: consistently 
on na of the Baeish Orie te 























view expressed 
> “48 ‘the construction of 
“Companies. Act, 1913, 
' ‘appeal must. ° be. allow: 
xemanided to, . the, Origi 
- petition may. be détermined 
ing to law as. ‘faid.-down:” in 
matter is: reheard-on --the:. ‘Ori 


rect: ; and. the 
dings will be 


saris accord- 

‘ When the 
Side it will be for 
“his discretion 
whether ér.not:in the circumstances obtaining in: ‘this 
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case the. partied | shalt be allowed, to sdduce’ further - aca 
evidence by: affidavit or otherwise in support of their hier 
respective’ cases.’ In’ our sopinion the appellants- are = ae 

-efititled.to. their costs of this appeal,’ and ‘we ‘assess - J, Honma sz 


vie 


the Advocate’ s feés at five gold’ mohurs. Foe 
Moser, b Jol ET eee ee Poe Snr 
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: APREUATE CRAY, 
Refore: “Mr. Justice Du nkley. - 


U MIN of. p98 611. whe ctf 


ee Leen eee u. Dec. 1. 


_ MAUNG TAIK AND ANOTHER.’ * 












; Criminat Procidiv Code (Act V of 1898), s. 439—A cquittal—Revisional powers 
of High Court—Findings of fact. ; ws 

Though the: High Court has jurisdiction to interfere on revision with an 
. acquittal, it should ordinarily exercise this jurisdiction sparingly and only where 
it is urgently demanded in’ the ‘interests of “public justice. Though the High 
Court might. came to a different conclusion on a a Ending of fact pone the ‘lower: - 
ied that ie'Ao: igrotind for révision. * 


“Foujdar Thakur vi-Kasi: Chowdhury, 42 Cal. 602 ; : Nea Po Piers: Nga Po 
Nive, 3 Ri, 19 referredtito. * 


for the: applicant, 





“Sinieer pr 7 Thin is a case of trespass to pens 
tural land, - 
Fhe respondents were ee of the epee of 
criminal trespass, but were acquitted on appeal by the 
learned Additional District Magistrate of Thatén. 1. 
am asked on revision to set aside this order of acquittal 
and to restore the conviction of the trial Magistrate. 
It has been laid down in the case of Foujdar Thakur 
vy, Kasi Chowdhury (1), that, though the High Court has — 








* Criminal Revision No. 512B of 1930 from.the order of the District Magis- 
trate, Thaton, in Criminal Appeal Nos, 85 and 86 of ee 
(1) (1914) 42 Cal. 612,. 
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a jurigliniion ie interfere on revision 2 with. an dcquittal, 


should. ordinarily exercise ‘this: jurisdiction’ sees 
and: only: where it-is urgently’ demanded i in the interests 
- of public justice... This decision. was followed in the 


" case of Nga Po. Pyaw v. Mga Po. -Nwe (2), where the 


e: learned Judicial Commissioner. of Upper Burma held 
- that the only cases in which applications at the ia8tance 
of private parties against orders of “acquittal could be 





sein which there. has been a failure 
want: of jurisdiction. or a. failure ‘to 
understand the’ aw applicable to.the case. 

It has, ebeeny argued ‘before ime that the telirned 
District Magistrate based his judginent ‘of acquittal on. 


a: ‘misconception of: the. law applicable. to the case before 
‘him.’ -On one point. he: ‘thay perhaps have been wrong, 
‘but his judgment i is mainly. based on: the: fact: that the 
complainant, before . the trial Magistrate . “was not: in 


_. physical Possession. of. the land.” 


This is a finding 6f fact with: which I should cae inn 


~ any case -be' disposed to interfere « on revision. The fact. 
~ that I, ‘sitting’ as a-Court of Appeal, might possibly have 


“come to a different conclusion. fronf the learned District. 


Magistrate ig no ground for exercising the. revisional 
jurisdiction Of this Court against the order of acquittal 
made by him. 

The present application i is summarily* disgnissed. 





Alige 
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APPELLATE CIVIL. 
Before Sir, Arthur Page, Kt, K.C., Chief Justice, ad Mr, Justice Mosely. 


C. CHOUNG TAIK AND ANOTHER — 
, 
MA THEIN ND.* 


Insolvency— Undischarged insolvent—After-acquired property—No vesting until . 


Official Assignee intervenes-—Bona fide transferee for value of after-acquired 
property from insolvent—Considerations for intervention— Presidency-Towns 
ie ‘Insolvency Act (III of 1909)'s. 52 (2) (a). ae 

- Where ‘an undischarged insolvent acquires property it does not vest in the 
Official Assignee, until he intervenes and claims it. If the insolvent transfers 
3 sueh | property to a person whether with or without the knowledge of his insol- 
he course of a bona-fidé transaction for value with that person, the 
f afere obtains a good title as against the Official Assignee. 














third party, in creditors having nis moral or equitable claim thereto, the Official 
“Aaaighee would act rightly 4 in reese to irttervefies 





oe from time*to time ; the paddy to be 
ivered to the company, and the brokers receiving 
8 ‘commission. 








=<: # Ofvil Miscellaneous Appeal No. 89 of 1930 from the order of the Original 
4 Bide in Insolvency Case No. 150 of 1930. ; 





665, 


1930 . 
Dec. 9 


666 INDIAN LAW REPORTS. [Vou. vit, 


ii . In 1920 Choung Taik. was adjudicated insolvent. 
C. Cxoune In 1927 Choung Taik applied for. his discharge, but 
7 ° the petition was dismissed. 
. After “his insolvency “thé Anglo-Burma Rice: “& 
= Trading Company continued to employ the insolvent 
as a broker, but no longer . on :the ordinary terms 
upon which the Anglo: -Burma Rice .& Trading Com-. 
pany employed ~ their brokers in paddy. Hdaving 
‘tegard to his fimancial position an arrangement was” 
_ made ‘between the: company. and the insolvent: that he. 
should find. prospective sellers. of paddy,. and that if 
Mr.. Morley, the’ manager of the ‘company’s rice mill 
at Pazundaung, was satisfied ‘with | their - financial’ 
position, he would: ‘give the insolvent specific: sums ‘of “ 
money with-which ‘to pay for the paddy. which was 
to. be: supplied | under: *éach contract, the: insolvent’ 
signees €ommission in “respect of the transactions. | 
“Now, Maung Nyein Maung was.an ‘owner. of paddy 
i had sold paddy to the mill on previous. occasions,* 
‘and in the transa@ién, with which we-are ‘concerned | 
Mr. Merley, knowing that- Maung Nyeiit Maung. had: 
‘paddy to séll, arranged with the insolvent “that he 
should procure the paddy for. fhe company, and. 
entrusted ethe insolvent. with Rs, 8, 000 with which to, 
effect the purchase. When this money was handed 
over to the insolvent by Mr. Morley.as security fot 
the due performance of the contract Mf. Morley took 
“a--promissory ‘note if favour’ ‘of the ‘Company. from 
the insolvent, andthe. insolvent in his turn took a 
_ Similar promissory. note in’. disown: favour. from. 
Maung Nyein Maung. Maung: Maung failed 
to-cairy out the contract.in its entitety, ashe delivered 
only Rs. 3,200 worth of paddy, afd in the insolvent’s | 
presence. handed over. to. Mr... Morley. Rs.:800 in cash. 
As Maung Nyein Maung, to whom-:the Rs. 8,000: had 
. been handed over by the insolvent; failed ‘to complete. 


MA THe i 
:. No 





4 XD, 3 
MOosEry, J. 
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his contract the insolvent at the instance and on 
behalf of the company brought a suit-against Maung 
Nyein . Maung for the balance. of the Rs. 8,000 that 
had been paid to him, namely, Rs; 4,600, and obtained 
a decree... 

Thereupon: one of. the sreititors, of the Fanctrentt 
applied to the Official’ Assignee to held an’ enquiry 
for the:purpose of ascertaining whetlter as represent- 
thg the insolvent’s - -estate he ought not (i) to claim 
the - “insolvent and: the Anglo-Burma Rice & 
ng. Gompany Rs. 4 000, being Rs, 3; 200 the value 













delivered to Mr. Méiley,a and (2) to analy 
ituted » ‘inthe suit brought by the insolvent 
, Myer Mating. or the purpose of 

Je ich, Bd been passed in that 





clined to-take any step in 
the. ‘matter, 1 upo! “ground that the company had 
satly. and. fairly. an the t¢@fisaction, and that 





















e. “He further held that, 
the cash had been trans- 
faung to the company in 


the ‘insolvent | would be: bound in 





him: in- intervening on, behalf of-the general 
‘sereditors.. The ‘creditor appealéd to the 
Judge in insolvency . against the refusal of the 
Official ‘Assignee to intervene, and an order was 


s transaction between the- 
solveht that was bond fide. and 
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passed by the learned Judge ‘that the Official Assignee . 
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should demand from the’ insolvent a refund of -any 
money received by him in- respect of the” promissory 
note which Maung Nyein Maung had given to him, 
and should apply to have ,his name " substjtuted - “for 
that of. the ° insolvent in the proceedings against 
Maung Nyein Maung fpr the purpa@ge of executing 
the decree that: the insolvent had obtained against 
- Maung Nyein Mauhg. «* 
Both the insolvent and the Anglo- Burma: ‘Rice & 
_ Trading Company. who were ordered to pay the costs 
of the proceedings have appealed from. the order of 
the learned Judge in insolvency. In our opinion the 
appeal must succeed. The Rs.'8,000 in question may, 
be divided into (1) the Rs. 4,000 which was paid in 
cash or. in: kind: ‘by Maung © Nycin Maung to the 
“company, and (2) the Rs. 4,000 which was the amount ° 
of the decree that the insolvent obtained ae ne 


. Nyein Maung. 


It-is- immaterial for the purposes of this case to deter- 
mine whether thegompany would have been entitled to 





' enforge against | Maun ig Nyein Maung the contract for, the’ 
sale of the paddy which the insolvent as the agent of the . 


company had made with Maung*Nyein Maung, for it 
is quite clear that even if the paddy and the Rs. 800 
twhich were delivered by Maung Nyein Maung to the 
company ever became the property of the insolvent 
it was after-acquired property which was | transferred 
to the company in the course of a transaction by the 
insolvent with the company in which the dealings of 
the company with the insolvent. were bOnd fide and 
for value, andas such,, upon the principle laid down” 
fin Cohen v.-Miitchell (1), did not vest. in the Official 
Assignee nant he intervened in the matter. 










(1) L.R. (1890) 25 Q.B.D. 262. 
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We are further of opinion, in ae circumstances 
obtaining in this case, that at the time ‘when the 
application | was. smadé by the creditor for the’ inter- 
vention of the: Official Assignee it would have been 
@ Official Assignee to: intervene. 

As regards. ‘the Rs, 4,000 being the amount of the 





decree which the insolvent had ‘obtained against — 


Maung Nyein Maung, we are of opinion that iff 


Choung Taik had not become insolvent the proceeds; 


resulting from. the execution of. that decree would: 


have been. money for which-the debtor would have } 
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TAIK 


v. 
MA THEIN 
Nv. 
Pacs, CJ., 


AND 
MOSELY, J. 


had to account to the company as their agent, and pe 


for which an action for money had and received ' 
to the company’s use would have lain at the instance ' 
of the company, 
~ Now, in these siteishraletress the Official Assignee | 
‘refused to intervene, and we are satisfied that in soé 
doing he took the right course. It cannot be doubted 
that the Anglo-Burma Rice & ‘Tradfhg Company alone 
: possessed any’moral or equitable claim to the sums 
“dispute; which represented money that had been} 
ed. ‘by the company to the insolvent to be, 
by him for a: ‘specific purpose. as their agent 







stancis: properly refused to intervene. “He is an 
officer. of: the Court, and in deciding what is his duty 
with regard to a contested claim in which - he is 
concerned j & trust. . he Court must consider not 
‘merely whether he has a cause of action or right or 
a defence -or answer which «would pfévail at law or 
in equity as between ordinary litigants, but also what 
in point of honesty the trustee ought to do in 
respect of the facts of the case’”’ In re Thellusson (1), 
To the proceeds: of the execution of this decree the 





-(4) (1919) 2 K.B.D. 735, at p. 754. 


ink. thal the Official Assignee in the circum- | 
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1930 ay body of ieeaitone in the thedivenes ‘of Choung 
c. ar Taik had no moral or equitable claim whatever..- . Any 
is sum that. might bé recovered would represent money 
sees | that had been advanced by the Anglo-Burma Rice & 
Trading Company to théir agent for ie purpose of 
carrying out the contract for the purchase of the paddy 
TS from Maung: Nyein Maung. Except to the extent of his 
commission the insolvent had no beneficial , interest. 
‘in the transaction, and whether “or not the Official 
Assignee had a: legal right t6 intervene’in the execution 
: proceedings and. seize’ the proceeds thereof we. decline - 
in. the circumstances | of this case to’ compel him to. 
intervené and we agree with the conclusion at which 
he arrived that the. circumstances ‘were not such as. 
weuld justify him as Official, Assignee in intervéning 
- in the transaction... 
_ For these reasons the appeal will be allowed, and 
the application dismissed. 
The: Official Assignee must. ike thie _Recessary 
if steps to have his name deleted fromthe record: in 
- the execution proceedings. Th¢- appellant company 
are entitled to their costs in this Court and also 
‘before the learned Judge in insolvency as against the 
‘petitioning creditor—5 gold mohurs in each Court. 
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APPELLATE CRIMINAL. 
Before es Justice ANN 


KING EMPEROR ef. /OR FR, a 
D2 ep, REO 2: 
-MAUNG TUN NYAN.* isto - 


 Acaubink appeal against—Appeal lies on matters &f law and fack—High Court, 

_, when it does not interfere with sas og Gre i Procedure Code ies V 
“! of 1898) Ss. 417, 418: a 

S. 417 of the Criminal Procedure Code allows the Local Government to 


file an appeal against an order of acquittal,and such appeal,under.s 418, lies on 
a matter of factas well_as a matter of law. But the High Court should not 


interfere with an-acquittal Uiless the guilt of the accused is clearly established 
by the evidence and in considering the evidence due weight ought to be given 
«tothe findings of the Lower Court, its opinion concerning the efféct of the 
_ evidence, and the credibility of the witnesses. ae eee 
KE. ¥. Deboo Singh, 8 Pat. 496—followed. aS 
9.8. Ve Ghulam Muhammad, 1897, PR. Cr. No. 10; OE. v. asec’ 16 
“all 214 Eniperot v. Mangat; 1903:P.R. Crs No. 11 referred to. 


ihe _ Eggar (Government Advocate) for the Crown. 
di hein are for the respondent, 


Dec, 9. 











ie Dunxtey, ‘J- —This: ‘is an »ppe bby. tie’ Tipeal 
Soverntient against the: judgment. of the Subdivisional 
gistrate of Zigdn,. passed: in his Criminal Regular 

“No. 15: of 1930, acquitting the respondent on 
ative charges -under sections ° 162, and 420° of 
Yndian Penal Code.. | 
n: theo first ‘place. I ike been asked: by. the 
earned counsel for the respondent to. hold that there 
gome special restriction on the right of appeal 
‘against@h acquittal, and ‘that in fact it is an established 
‘principle of law’ that the High, Court ‘will only 

‘interfere with an order of acquittal when the judg- 
~ ment of the lower Court is perverse and there has 


‘been clearly a: miscarriage of justice. In‘ support of 














* Criminal Appeal No. 984 of 1930from the order of the Special Power 
Subdivisional Magistrate, Zigén, in. Criminal.Regular Trial No. 15 of 1930. 


672 


a _ (ou. vil 
1930 pz 













met ing passage 
ena nl eae 
against an order of 
oe fea s y whether? iftit. “had 
‘ a view ‘opposed to that 

Donker, Jy “of: the Lower Court, t to be applied ‘to deter-. 


rt. fully recognises the: 
in’ the Local. Gowern- 
hoe “powers 


mine such an appeal 







os evidence as te eekiey a Sneath of raetal » oe a 
.. ‘7JHe has also referred: to the. Punjab case of: OE Y. 
eae heer 1nd Emper or "Ye oe (3); 










| far - as these: jndlars 
| down, a tule. of pe 










Whe: aeirmed: Govettitie cvoenee Qn. “this” ‘point, 7 
{Section: 417 of the Timinak. “Procedure Code allows 
ithe Local Government to file’ an appeal against an. 
order of acquittal, and there>is no restriction on this 
right. Section 418. lays down that an appeal: lies. ons 
a matter of. tact as well matter of law. The 
| Code itself rakes 110: ‘distinction between afi appeal 
fagainst an acquittal and ‘an’ peal” gainst a coivic- 
‘tion, and to my mind ‘thé Provisions of- sions: 417 
‘and | 418, read . together, « “make. it> plain ‘that in an 
"(appeal from an acquittal : Tif the High Court thinks 
ithe subordinate Court has taken an errofieous view 
‘of the evidence it is- bound to z ‘on. this Opinion 















ts (1894) 16 All. 214. {2} (1897, PR Ge, No, 10. 
(3) (1903) P.R. Cr. N, No, 11, 
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and sotiviel the © espolteal. The: “safeguard: against 8 
the -filing of ill- founded appeals against orders of: = EMPEROR 
acquittal is. that such appeals can be filed only by. 

Maxune TUN 
the Local Government, and not by any private party.) Nyan. 
It seems to mi that the principle laid down in tHE pacar [ 
cases cited by the learned Counsel for the respon-.. 
dent‘is merely a rule of practice, dictated by prudence, 

rather than a proposition: of law. The matter hast 
been put upon its correct: footing by a Bench of the}: 
Patna High Court in the recent case of KE. a 
Deboo Singh (1), where it was held that an appeall 
from an acquittal and an appeal from a conviction 
. are on an equal footing under the Criminal Procedure 
Code. In the course of his judgment in that case, 
Jawala | Prasad, J., came to the following conclusions:— 

“Tn an. appeal from an acquittal, as in the case of an appeal 
‘in a conviction, the appellant is entitled’to go. into the facts-and]’ 
ask the appellate Court to take a view-of the facts different Sih 
that taken by the trial Court. But the accused in an appeal from | 
an acqaittal retains. the right of being presumed to be innocent 
until the charge is fully brought home to him. He has the tight 
which he had in‘the trial’ Court of being given the benefit of a 
~ reasonable donbt as to his guilt. He must also have the benefit of 
the opinion of the trial Court upon the credibility of the witnesses 
‘whom that Court had the advantage of seeing face to face and} 
‘judging of their demeanour.” 

Tothis extent I am in entire agreement with the 
observations of the learned Judge. The High Court. 
should not accept an appeal- from an acquittal unless 
‘in its op@ion, it is established beyond all reasonable 
doubt by the eviderice on the record that the 
respondent is guilty of the offence with which he 
was chargéd, and. in considering the evidence due 
weight ought to be given to the findings of the 
Lower Court and its opinion concerning the effect se 
the evidence and the credibility of the witnesses. 











: . (1) (1927) 8 Pat. 496.’ 
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1930 ‘It remains to Sonstie: the facts of the present 
. paren case in the light of these conclusions. 

[On the evidence His Lordship held that, the’ Case 
MagRG’toN oat the respondent was of the miost doubtful 
Ova Beeninaae and so disinissed the appeal.] 
UNKLEY; J. 


GB.CP.0.—No. 117, H.C.R.—30-1-31--3,050, 


‘GENERAL INDEX 


OF * 


“GASES REPORTED IN THIS’ VOLUME. 


_ ABSENCE OF PARTY AT A DATE FIXED FOR PEREMPTORY HEARING, 
ORDER 17, RULE 2, APPLICABLE TO HEARING. aS re 


ACCESSION TO MORTGAGE-PROPERTY, WHEN MORTGAGEE ENTITLED TO 
COMPENSATION FOR . aoe Loe . taee eee 


ACCOUNT, DENIAL OF RIGHT TO ACCOUNT THE STARTING POINT FOR 
LIMITATION UNDER ARTICLE 120, LIMITATION ACT 


ACCUSED, EXAMINATION OF, SCOPE AND PURPOSE oF, UNDER SECTION 337 
OF THE. CRIMINAL PROCEDURE CODE es aan 3 


ACQUITTAL, APPEAL AGAINST—-Appeal lies on matters ae law ae ti 
High Court, when it does not interfere with acquittal—Criminal 
Procedure Code (Act V of 1898), ss. 417, 418, _S..417 of the Crimi- 
- nal Procedure Code allows the Local Government to file an appeal 
against an order of acquittal, and such appeal, under s. 418, lies on 
a matter of fact as well asa matter of law. But. the High Court 
should not interfere with an acquittal unless the guilt of the accus- 


ed is charly established by the evidence, and in considering the ~ 


evidence due weight ought: to be given to the findings of the Lower 
Court, its opinion concerning the effect of the evidence; and the 
credibility of the witnesses: K.E. v.. Deboo Singh, 8 Pat. 496— 
followed. Q.E. v.. Ghulam Muhammad, (1897) P.R. Cr. No. 10 ; 

Q.E. v. Robinson, 16 All. 214 ; Emperor v. Mangat 90%}, P.R. Cr. 
No, llgreferred to, 


KING-EMPEROR ve Maune Tun Nyan 


; ACQUITTAL, ‘REVISIONAL POWERS OF HiGH CoURT AGAINST 
Act XLV oF 100 Séé PENAL CODE. | 
Act I or 1872 : ” see "EvipENcE ‘Act. 
Act IX oF 1872 : see. CONTRACT ACT. 
Act V oF 188t. ‘gee PROBATE AND ADMINISTRATION ACT. 
Act IT or 1882 : see TRusT ACT. ; 
Act IV oF 1882 : see TRANSFER OF PRoPER'RY Act. 
Act IX or 1887 : seg PROVINCIAL SMALL CAUSES Court Act. 
“ACT I oF 1894 ; see ‘LAND AcQuISITION AcT. 
Act V OF 1898 : see. CRIMINAL PROCEDURE CODE. 
Act XIII or 1898 : seé BurMA Laws Act. 
. ACT V oF 1908 : see CIVIL PROCEDURE CODE. 
Act IX oF 1908 ; seé LimiTaTioN Act. 
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“ACT XVI OF 1908 : see REGISTRATION ACT. _ 

Act III oF 1909.: see PRESIDENCY-Towns INSOLVENCY ACT. 
AcT VII oF 1913 : see CoMPANIES ACT. 

Act III oF 1920 : see PROVINCIAL INSOLVENCY a 

Act XI oF 1922 : see. INCOME-TAX ACT. 

ACT XXXIX oF 1925: see Suctession Act. 

-AcT 9 AND 10 Gro. V, C. 101 : see GoVERNMENT oF INDIA ACT. 


; Acts, INDIAN, ILLUSTRATIONS TO, TO BE USED. ONLY AS GUIDES. AND. ARE. 


NOT BINDING AS LAW one) > ave see ee 
. ADVANCE BY A PARTNER To THE FIRM IS A LOAN FOR INCOME-TAX 
-, ASSESSMENT “See vee aoe aoe eee 


Apvocars, AUTHORITY OF, TO COMPROMISE SUIT—Comntpromising suit in 
Court amounts to‘ acting’ for the client—Advocate authorised only 
to plead., not competent to compromise suit—Barristers praclising as 
advocates, authority of—Held, that Barristers who practise in the 
Courts in Burma do so:as advocates enrolled in Burma and not by 
virtue of their being Barristers. .They have not the power to 


compromise suits that-they possess in England. Held, that Advo- -- 


cates have authority to compromise ¢ases only when they are. 


.empowered to ‘act’ for their clients, and not merely-to ‘ plead’ 
for them. Held, further, that since an Advocate cannot ‘act’ in 


mise effected by, the Advocate who files only an appearance, which 
enables himi to ‘ plead’ for his client, would not bind the client, 


unless entered into, under the expréss authority of. the client or. 


unless the client has subsequently ratified it. Askaran Choutmal 


Re = 
an appeal or in a suit without a power of attorney, any compro-.. 


v. E, I, Railway Co., 52 Cal. 286; B. N.Sen & Bros. v. Chuni Lal , 


Dutt, 15 Cal. 385; In the matter of filing powers, 4 Ran. 249; 
M: Haroon vy, M.. Ebrakim,.13_B.L.T. 224; U Po Yeik veBa 


Khaing, 1 B.L.J.1—referred to. - e 
“. DESRAM BaRA SINGH v. Baswa Suc je Sea en ak 
. ADVOCATE, REMOVAL PRocEEpiNes FROM ROLL OF; WHETHER APPEAL- 
ABLE ..... aes és eS wee see 
ADVOCATE, RIGHT OF, TO CHANGE SIDES o ste aoa 


ADVOCATE, WHEN MAY BE RESTRAINED FROM APPEARING IN-& CASE eee 
AFFIDAVITS, STATEMENT IN, IF DEFAMATORY ... ee sy able 


‘AFTER-ACQUIRED PROPERTY OF INSOLVENT WHETHER, VESTING 
OFFICIAL ASSIGNEE... ee Jace ote 


' ALTERNATIVE CONVICTION FOR AN OFFENCE FOR WHICH XO CHARGE {S 
, FRAMED WHEN ILLEGAL gee vee : 


(ANNULMENT OF ADJUDICATION NOT NECESSARILY baer tie, Sia IN- 
SOLVENCY PROCEEDINGS ove nee 


eee -_— 


ANTE-NUPTIAL CONTRACTS BY. PARENTS, iF ENFORCEABLE BY CHILDREN 
APPEAL AGAINST ACQUITTAL, POINTS FOR CONSIDERATION IN eee 


APPEAL FROM AN-ORDER UNDER SECTION 144, CiviL PROCEDURE Cope, 
TO BE STAMPED ad valorem eee ase 


APPEAL TO Privy CounciL—Probate Suit—Right of Appeal from High 


¢) coo 


Court—Competing Wills—Suspicious circumstances affecting alleged . 


exectition—Onus of Proof—Code of Civil Procedure (Act V of 1908) 
ss. 109,110. Where competing applications under the Probate 
and Administration Act, 1881, for probate of different alleged wills 


PAGE 


320 


277 


* 290 


44 
$59 


665 


13 


- 187 
266 


671 


271 


-GENERAL INDEX, 


of a testator have been heard by the District Judge as a regular 


suit, an appeal from the decree or final order passed on appeal by 
the High Court lies to the Privy Council under, and subject to the 


requirements of, the Code of Civil Procedure, 1908, ss. 109, 110.. 


Po Kin’ vs Ma Sein Tin (1919) 10 L.B.R. 22—disapproved. Ran- 
£00n Botataung Co: v. The Collector of Rangoon (1912) L.L.R. 40 Cal. 
21; LR. 39LA. 197—distinguished, Where a will is propounded 
by the chief beneficiary under it, who has taken a Jeading part in 
‘giving instructions for its preparation and in procuring its execu- 
tion, probate should not be granted unless the evidence removes 
sispicion and clearly proves that the testator approved the will. 


VELLASAWMY SERVAI v. L. SIVARAMAN SERVAI 


APPLICATION TO CERTIFY PAYMENT UNDER A DECREE,} WHEN TO BE 
MADE—Decree-holder whether entitled to apply at any time— 
Certification by decree-holder after applying for execution, effect of. 
Held, that the decree-holder’s application: for certification of pay- 
ment under.the decree may be made at any time after payment. 
Held, also, that such certification, even if made after an application 
for execution will suffice to support the application for execution. 
Bahy Mahomed Saha v. Aijnanmai, 26 C.W.N.529 ; Jalin Chand 
Patwary v. Yusuf Ali Chowdhury, 30 C.W.N. 945, "Foti Prasad v. 
Sri Chand, 51 All. 237 ; Maung Sin v. Ma Tok, 5 Ran. 422 ; Peare 
Mohan Prasad v. Raghunath Lal, 50 All. 259—referred to. Ma Tok 
v. Maung Sin, C. 1 A.24 | of 1925—jollowed. Maung Law Sanv. 
Mating Po Thein, 2 Ran. 393—dissented from. 


DAW YwET v, U TIN AND ANOTHER a che 
ASSOCIATION ‘NOT REGISTERED CANNOT SUE... oe . 
ATTACHMENT, REMOVALOF ..- use ne ae ie 
ATTACHMENT UNDER O. 38, R. 10 or THE CobE OF CiviL PROCEDURE 
AYo, SUCCESSION. TA, HOW DETERMINED ase oe Gols 
BARRISTERS, POSITION OF, IN COURTS IN BURMA i aes 
Bona fide TRANSFEREE FOR-VALUE OF AFTER-ACQUIRED PROPERTY FROM 

INSOLVENT on Pi er ae eae = 
BROTHERS AND SISTERS OF WIFE AS AGAINST NEPHEWS AND NIECES OF 
HUSBAND UNDER BUDDHIST LAW Ps sie 


Buppnist LAaw—Eldest surviving child, selene rere to claim 

; Orasaship—Eldest child dying in infancy—Second child a daugh- 

ter, whether cormpétent to be Orasa in place of the eldest son deceas- 

ed. Hel}, that at Burmese Buddhist Law, the fact that there was 

a:first born son, who died before attaining the status of an Orasa. 

does not prevent the next child, a daughter, from attaining the status 

_ Of Orasa ; and that such eldest surviving child, even if a daughter, 

can claim a quarter share in the parent’s estate on the remarriage 

of the mother, subsequent to the father’s death. Held, further, 

that for the eldest child to be entitled to claim a quarter share on 

remarriage of the surviving parent, if is not necessary that he or 

she should attain the age of majority while both parents are alive. 

Held, furthergthat the right of the eldest child to ‘claim such a 

sharetis a vestedjright, Kirkwood v. Maung Sin, 2 Ran. 693 ; Ma Aye 

Yin vy, Ma Mi M1,7 Ran. 569; Ma Hnin Bwin v. U Shwe Gon, 

8LB.R.1; MaTin v. Ma Wa Yon,2 L.B.R. 255; Maung .Po 

Kin. Maung Tun Yin, 4, Ran. 207 ; maung Shwe Ywet v. Maung 

Tun Shin, 11 L.B.R. 199; Mi The o v. Mi Swe (1914-16) 2U.B.R. 
4O-—referred to. 
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BUDDHIST Law—Husband and wife dying within a short interval — 
Brothers and sisters of wife and nephews and nieces of husband— 
' Share of nephews and nieces when sole; heirs lo deceased. Held, 
that at Burmese Buddhist Law, where the husband and the wife 
have died within a short interval, the velatives.of the husband and 
the wife respectively succeed to the half interest of each?irrespec- 
tive of the nearness of relationship on the one side as against the 
other, and that accordingly ‘the brothers and sisters of the wife 
would not exclude the nephews and nieces of the husband. Held, 
also, that where the only heirs to a deceased. Buddhist are his 
nephews and nieces, they-share equally in the estate in their own 
tight and not fer stirpes as representing the deceased parents. 
Ma Ein v. Tin Nga, 8 L.B.R. 197 ; Ma.Kadu vy. Ma Yon, 2 U.B.R. 
(1904-06), Buddhist Law, Inheritance, 7; Ma Paw Oh v. Ma Lay, 
11 L.B.R. 377—referred to. Ma Kin Ve ‘Maung Po Myit,7 Ran. 
811 ; Maung Ba Gun v. Ma Pwa Thit,5 Ran. 747; Maung Po 
: Thu Daw v. Maung Po Than, 1 Ran. 316—followed. 


U-Po Tua DUN AND OTHERS v, MAUNG TIN AND OTHERS 1... - 480 


BUDDHIST LAw—INHERITANCE—Contest between ahalf sister and a 
. niece—Twinzayo, a hereditary office or estate—Succession to Ayo, 
. how determined, Held, that subject to the.special custom that a 
male ‘ Ayo,” must be succeeded only by the nearest male relative 
of the deceased and that a female “Ayo” must be succeeded by 
the nearest female relative of the -deceased, the law applicable in 
detérmining the heir to an “ Ayo ” is the Burmese-Buddhist ‘Law. ° 
Held, that at Burmese Buddhist Law, a nephew or a-niece is not 
excluded by a half brother or-sister ; and. both would be heirs. 
Held;. however, that in succession to a "hereditary. estate such as an 
“* Ayo", @niece of the deceased, especially where thé “ Ayo” 
descended-through acommon ancestor of the deceased and the 
“niece, would exclude a half sister of ‘the deceased. Le Maung v. 
' Ma Kwe; 10 L.B.R. 107 ; Ma Gyi v.. Ma Kin Saw, 11 L.B.R. 460,; 
/. Maung Kyaw x. .,Maung Pa.Myit;3 Ran. 86; Maung eTha Zin v. 
' Ma In, 2 U.B.R. {1892-96) 327:; Taung Mro v. Aung Nyun; Civil 
2nd Ap. 123 of 1916, C.C.L.B, referred tor = 


Ma Kin On v. Ma Kin Gate fe NO eg a ke Oe 


Buppuist ‘Law—INHERITANCE—Half brother @r sister, whether “they 
exclude a nephew or niece. Held, that a brother .or sister of the 
half blood stands in the same degree of relationship for the 
purposes of succession as a nephew or niece of the full blood and 
would share equally. Semble: a brother of the full blood would 
exclude a brother of the half blood for inheritance. T&ung Mro v. 
Aung Nyun, 12 B.L.T. 103—referred to. S 


Ma Gazay v. Ma E MyA. ... pe Satie eal 23 


Buppuist Law—INHERITANCE—Polyg anious father, tartition 1 ‘on 
death of motker—Share of children in ancestral property of mother. 
Held, that where a Burmese Buddhist has two wives, the children 
of one wife is entitled on her death to claim partition against the 
father and his other wife. Held, that -in property which was | 
inherited by the deceased mother from the parents, thechildren’s 
share is two-thirds. Ma Hnin Bwin v. U Shwe Gon, 8 L.B.R. 1; 
Ma Tok v. Ma U Le, 1 Ran. 487 ; Ma EHmyinv. Maung Ba Maung. : 
2 Ran. 123; Ma Shwe Yu v. Ma Kin Nyun.7 Ran. 240; Ma Pang . 
v. Maung Shwe Hpaw,5 Ran. 296 ; Ma Ngwe Bwin v. Maung Lun 
Maung, P. J. 295 ; Maung Po Sein v. Ma Pwa, P.J. 403 ;C.7.P.V. 
Firm v. Maung Tha Hlaing, 3 Ran. 322—referred to. © 


Maune AUNG PE v. U TuN AUNG GyYAw ees Dee 524 
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abe: 2 EAGE 
BUDDHIST LAW-—INHERITANCE—Step-children—Children of rival | ~ 
_-wives ofa polygamous husband, whether entitled to inherit the 

other wife’s estate. Held, that where a man had more than one 

wife at the same time the wives residing in separate households, 

the children of ope wife are not entitled to a stare:in the estate of 

the other wife or wives, at her or their death. Ma Hpan v. Ma 

Ngwe Sa, 7 Ran. 526 ; Ma Khin v. Kin Kin (1921) 4 U.B.R.11; 

Maung Ye Gyan v, Ma Hnit, 1 L.BLR. 155—referred to. 
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BuppFisT LAW—-MARRIAGE—Essentials ofa valitl marriage—Cohabita- 
tion’ necessary for marriage—Second appeal— Civil Procedure Code 
(Act V oj 1908), section 100. Held, that where in a second appeal, 
the lower appellate Court has not come to a clear finding of fact 
on any issue, the High Court is competent to deal with the question 
of fact. Held, that if a Burmese Buddhist couple go through a 
marriage ceremony customary to persons in their state of life, but - ~ 
the ceremony is not followed by cohabitation, so that thé*marri- 
age is never consummated, the marriage tie does not exist between 
the parties. Ma Gywe.v. Ma Thi Da (1892-96) 194; Maung 
Ba v. Ma Ok (1902-03) U.B.R., Buddhist Law, Marriage, I— 
vejerred to. Kin Wun Mingyi’s Digest, Vol. II, sections 39, 
87— referred to. 


’ .MA HLA ME v. MAUNG Ha Baw... ae Pe a 425, 


Buppwier Law~—Restitution of conjugal rights if suit lies for—Matri- 
monial offence, pre of, necessary for divorce except when itis by: 
_ mutual consent. Held, that a suit for restitution of conjugal rights - 
lies at the instance of a Burman Buddhist spouse. Held, further, 
that under the personal law divorce at the instance of one party to 
the marriage merely for caprice and without proof of some -matri- 
monial offence is not permissible, even .if the party desiring the 
divorre is prepared to surrender his or her share of joint property | 
and.to pay “kobo."” Ma Hmoon v. Maung Tin Kauk, 1 Ran. 722; © 
Ma Thein Ma v. Maung Tun Hla, 11 L.B.R. 385; Ma Thein Nwe 
v. Maung Kha, 7 Fan. 451; Maung Hmun Taw v. Ma Pwa, S.J. 
=< 958, Maung Pe y. Lon Ma Gale, 6 L.B.R.18; Maung Sein v. Khin 
°°" Thet Gy, 2 U.B.R. 5; Maung So Min v. Ma Ta, S.J. 610; Mi Kin 
. Laty. Nga Ba So, 2 U.B.R. 3—referred to, : 


Mauna Kywe v, Ma Kyin | ae seep) eae ALD 


PURDEN OF PROOF IN PROBATE PROCEEDINGS RELATING TO CONTESTED 
: WILLS eons ‘ : - : sas 179 


Burma Act V} oF 1907:: see’ BURMA VILLAGE ACT, SECTION 28, NoT 
APPLICABLE To PROCEEDINGS UNDER SECTION.190 (1) (e), CRIMINAL 
PROCEDURE CoDE aes = ie a 


BuRMA Vittace Acr (BuRMa Act VI cF 1907}, s. 28—Complaint 
against Headman—Previous sanction of Deputy Commissioner— 
Duty of complainant to obtain sanction—Form of sanction. Where 
complaint for an offence under the Penal Code is filed against a 
village headman in. respect of acts which are punishable also 
under the Bugma Village Act. the Magistrate must reject the 
complaint if the complainant has not obtained authority from the 

ye age Commissioner as required by s. 28 of the Burma Village 

Act. The Magistrate should not, himself, take any steps to obtain 

such sanction. The Deputy Commissioner should not specify the 

section of the Penal Code which is applicable, but should merely - 
authorize the prosecution in respect of the acts concerned. 


MauNG Po TuiT v. MaunG Pyu___... ay ra 654 
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ee GENERAL ‘INDEX, 
BuRMA Act VI oF 1922: see City oF RANGOON MUNICIPAL AcT 
BuRMA Acr VI oF 1927 : see BURMA Co-oPERaTive SocIETIES ACT! | 


BURMA C6-OPERATIVE Sociptiss AcT (BURMA Act VI oF 1927), 'SEC- 
TION 49—Jurisdiction ‘Of Civil Courts? barred—A ttactment of” ‘pro- 
erty of Society in liquidation—Remedy of. decree-holder of Society 
in liquidation. Section 49 ofthe Burma Co-operative Societies Act 
declares that no Civil Couit shall have any jurisdiction in respect 
of any matter-connected with the dissolution .or winding up of a 
Co-operative Credit Society, Consequently a Civil Court cannot 
enforce in execution ‘he claim of the holder of a decree against a 
Society in liquidation, The only remedy of the decree-holder if 
to apply to the liquidator under section 47 {2), 


U Kyay ». S.V.K.V. CHETTYAR FIRM . sie ise 


BuRMA Co-OPERATIVE SociETres AcT (BURMA ACT VI oF 1927) 5.47 __ 


(2) (8) AND_S, 49—Liquidator’s powers to determine debts due to 
Society—Civil Court's jurisdiction barred— Limitation Act (IX of 
1908), s, 3. Under s. 47 (2) (6) of the Burma Co-operative Socie- 
ties Act, the Liquidator of a Co-operative Credit Society has.power 
to determine debts payable to the Society by a member but not by 
astranger. “A: Civil Court has no jurisdiction to question such 
order of the Liquidator even if it appears to be contrary to the law 
of limitation, Incidentally, s,3 of the, Limitation Act does. not 
apply toaclaim bya liquidator, Maung Aung Nyein v, Maung 


* Gale,7 Ran: 533; UPo Nyan v. Maung Kyan, Civil Rev. 199 of ; 
» 1828; H.C, Ran. 'U Tha Mo v. Paungde Co-operative Town Bunk, 


Civil Second Appeal 650 of 1928, H. C.. Ran.—referred to. 


‘Maune Ba Lat v. THE LiguipaTorR, KEMMENDINE THA- 


THANAHITA CO-OPERATIVE SOCIETY ve \eaperetape 
Burma Laws Act, SECTION 13, MEANING OF THE WORD ‘ cBepniiet a 


GN) 2: aye ro see es ove He 
oO j ‘. ci 


: BURMESE BuppuIst Law,’ INAPPLICABILITY OF, TO CHINESE BUDDHISTS 
CERTIFICATION OF PAYMENT MAY. BE MADE AT ANY TIME BY DECREE- 


HOLDER ise oes esd as 35 
CHARGE, OBSCURE WORDING OF, IF A GROUND FOR INTERFERENCE BY 
_ THE APPELLATE COURT a are _ ee pe 
CHARGE, OBJECTION To FORM OF, WHEN TO BE TAKEN aes as 
CHARGE TO JURY, EFFECT OF ABSENCE FROM RECORD OF. «.. wa 


“CHINESE BUDDHISTS—Law of inheritance .and successién—Burmese 
Buddhist Law inapplicable to Chinese Buddhists—Chinesé’ Bud- 


dhisis governed by Succession Act (XXX1X of 1925)—Burma Laws © 


Act (XIII of 1898), s. 13 (1) and (3)—“The Buddhist Law”, 
meaning of, and to whom applicable—Chinese Customary. Law— 
Justice, equity and good conscience, the law of. Held, that Burmese 
Buddhist Law does not govern the succession to the estate of a 


Chinese Buddhist born in Ching but who was domiciled and died - 


in Burma: Held, also (OTTER, J. dissenting) that the law applicable 

’ to the estate of a Chinese Buddhist i in Burma is the Indjan Succes- 
sion. Act or the principles embodied in that Act as being in’ 
accordance with justice, equity and good conscience. HEALD, 
Offg. C.J., and Cari, J..—Chinese Buddhists are not Buddhists 
within the meaning of s. 13(1) of the Burma Laws Act and of the 
exceptions to the Indian Succession Act. The Indian Succession 
Act, therefore, governs the succession to the -estates of ‘Chinese 

‘ Buddhists” whether born in China or born in Burma who ‘were 
* domiciled and died in Burma. Eveniif “Chinese Buddhists * are 
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Buddhists within the meaing of s 13 (1) of the Burma Laws Act, | 


Chinese Customary Law cannot be applied to their estates, because 
it is no’ Buddhist Law. The 2aw of justicey equity and good 


conscience must therefore be applied under s.-13 (3} of the Burma 
Laws Act, and the Indian’ Succession Act should govern the- 


succession tothe estates of ‘‘ Chinese, Buddhists ” as being the law 
of justice, equity and good conscience, in view of the fact that it is 


the general law of succession in India and is the law which governs ~ 


the succession to the estates of all other Chinese domiciled and 
dying in Burma. whose personal Jaw is identical with that of 
“Chinese Buddhists.” OTTER, J.:—A Chinese can frequéntly be 
accurately described as a “ Buddhist” andis just as much Bud- 


dhist as a Burmese Buddhist. The Statute (Burma Laws Act) - 
says that on certain matters “‘the ’ Buddhist law is to be applicable ~ 


to Buddhists. But there is no such thing as Buddhist law apart 
from Burmese Buddhist Law, which is not Buddhistic in orig’n and 
onght only to be applied to Burmese. Therefore “ the ” Buddhist 
law applicable to Chinese Buddhists in Burma is the personal law 
of the Chinese, viz., Chinese Customary Law, which has been 
applied to them in Burma. Mavune Ba, J.:—A Chinese Buddhist 


is a-Buddhist though he does not follow the Burmese form of Bud- - 


dhism. He is a“ Buddhist” within the meaning of clause 13 (1) 
of the Burma Laws Act. But there is no “ Buddhist law ” appli- 
cable to.the Chinese Buddhists of Burma. They do not recognize the 
Dhammathats which have come to be known as the Burmese 
Buddhist Law and are aprlicable to Burmese Buddhists. Conse- 
quently the provisions of the Indian Succession Act as to intestate 
succession should be applied to the Chinese Buddhists as a matter 
o€ justice, equity and good conscience. Brown, 1.:—The terms of 
reference in this caSe require the assumption that a Chinese Bud- 
dhist is ‘a Buddhist within the meaning of the Indian Succession 
Act afid the Burma Laws Act. But there is no Buddhist Law 
applicable to Clilnese Buddhists, and therefore the ‘case of the 
Chinese Buddhist is not provided for bys. 13 (1) of the Burma 
Laws Act The law of succession in the case of Chinese Buddhist 
must therefore bein accordance with justice, equity and good con- 
sclence. The application of the Chinese Customary Law which is 
archaic and extremely uncertain does not fulfil these conditions. 
The provisions of the Indian Succession Act are best adapted for 
auch purpose, Authorities reviewed :—Abdurahim v. Halimabai, 
43 LA, 35 (P.C.); Abraham v. Abraham, 9 Moo. 1.A.195; Apfana’ 
v. Ma Shwe Nu, 4 L.B.R. 124; Bon Kwi v. Ma Kye Yon, Civil 1st 
Ap. 82 of 1922, H.C. -Ran.; Chan Pyu v. Saw Siti,6 Ran. 623; 
Chotay. Laki v. Chunnoo Lalli, 4 Cal. 744 {P.C.); Fone Lan v. Ma 


1,2 L.B.R. 95; Gyan Shi v. Kin Twe, 10 L.B.R. 23; Hong Ki v. . 


a Thin, S.J. (1872-92) 135; Kyin Wel v. Ma Gyok, 9 L.B.R. 176; 
Lee Lim Ma Hock v. Saw Ma Hone, 2 Ran. 4; Leong Hone Waing 
v, Leong Ah Foon, 7 Ran. 720; Li Tuck Lon v. Daw Khin, C.R. of 
1921, H.C. Ran. ; Ma Pwa v. Ma Yiz:, Civil Ist Ap. 10 of 1918, Ch. 
Ct, L.B.; Ma Pwa y. Yu Lwai, 8 U.B.R, 424; Ma Sein vy. Ma Pan 

Nytin, 2 Ran’94 ; Ma Si v. Hoke Hu, Sp. Civil 2nd Ap. 65 of 1919 
Ch. Ct, L.B. ;- Ya Thein Shin v. Ah Shain, 8 L.B.R. 222 ;.Ma U 
y. Kyin Tat, Cr, Rev.. 664B of 1925, H C. Ran.; Ma ‘Yait v. Chit 
Maung, 48 1.A. 553-11 L.B.R. 155 (P.C.) ; Ma Yin Mya v. Tan Yauk 
’ Pu, 5 Ran. 406 (F.B.) ; Manx Han v. V.R.M.A.L. Firm, 4 Ran. 111; 
. Maung Kwai v. Yeo Choo Yone, \0 L.B.R. 159; Maung Po Maung 
vy, Ma Pyit Ya, 1 Ran. 161; Saw Kyaik-Kee v. Saw Ngwe Sit, Civil 


tat Ap. 265 of 1914, H.C. Ran..; V.R.M.A.L. Firm v. Man Han,- 


5 Ran. 443." - : 


PHAN Tryok v. Lim Kyin Kauxk ... aoe 
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crry OF RANGOON MunicrpaL ACT (BURMA ACT VI oF 1922) ss. 125 (1) - 


GENERAL . INDEX. 


178. (3), 230, 232, 235, SCHEDULE II, CH. XV, RULE 2—License fees 
for private narkeis—Fees fixed by resplution of Corporation ngt by 


_tules—Government sanction tunnecessary—Fces can indude rea- 


* 


sonable cost of,services required for market—Special character of the 
services—Court’s power to dectare fees illegal tf excessive—Burden 
of proof. Held, that under the provisions of s. 178 (3) read with 
s. 125.{1) of the City of Rangoon Municipal Act, the Corporation 
has power to charge license fees for private markets. ‘This power 
to impose fees is not included in the general rule-making powers, 
contained in ss. 230, 235. The.wording of s. 178 (3) indicates that 
such license fees could be fixed by resolution of the Corporation 
and not by arule. No sanction of the Local Government is 


.. necessary. The license fees are. not restricted to the amount of 


mere‘cost of printing and office expenses of issuing and inspection 
of the licenses, but can include the reasonable cost of all services 
necessitated by the duties and liabilities imposed on the Corpora- 
tion by the Act in respect of the supervision and regulation of 
private markets. These would include services of the necessary 
inspections and measures of. sanitation, weights and measures, and 
food, and which are of a special character. The fees must be rea- 
sonable, otherwise:they can be set aside by the Court:-as illegal, but 
the burden of. proof that they are unreasonable lies on the party 
averring it. 


MUNICIPAL CORPORATION OF RANGOON v. -Pazuspaune au 
Bazzar Co., Lrp. exe oe sais oe 


Crry oF RaNncoon MunrciraL ACT, 1922—Sections. 29, 31, 230, 232, 


and 235—Rule-making ‘power of . thé Corforation—Regulations ; 
made without the sanction of Government, validity of. Under - 


sections 29 and 30 of the City of Rangoon Municipal Act of 1932 


(as aniended by Rangoon Municipal Amendment Ac (Act XI of . 
1928) the Corporation is- authorised to pay to its. officers such... 


salaries, allowances, pensions and gratuities, as it nYay think fit or 


. reasonable. Section 230. enables the Corposation to add to the 


Schedules of the Act, which are deemeéd to be a part of the Act. 
By section 232, rules made by the Corporation are rendered subject 
tothe sanction of the Local Government ind have to be finally 
published in the Gazette. Section 235 lays down on what matters 
the Corporation may make rules and _ this list does not expressly 
include passage allowances. The Corporation at first framed rules 
under sections 230 and 235 and submitted them to the Lecal Govern- 
ment for its sanction. The sanction was refused. The Corp@ration 
then proceeded to frame regulations to provide passage allowances 


to its officers purporting to act under sections 29. and 31. The . 


Local Government ‘took exception to this procedure. and referred 
the matter to the High Court. Held (Heald, A.C.J., dissenting) that - 


‘the Corporation has power by regulations to provide for passage 


allowances to its officers. Per ORMISTON, J.:—Sections 230 and 235 
are not mandatory but enablin&, and it would be unreasonable to 
hold that matters specified in section 235 could not be dealt other- 
wise than under sections 230 and 232. The legislatiof intended 
that under ordinary circumstances the Corporation should have the 


. power to make regulations not necessarily having the force of law, 


as the rules have, in respect of matters which fall within the scope 
of section 35. Per OTTER, J.—In the present case there is not such 
a duty thrown on the Corporation to make rules as would justify 
the interpretation of sections 230 and 235 to be mandatory. The 
Corporation has unfettered discretion to make such payment as 


leave passage to other servants under sections 29 (3) and 31 (a) of , 
the Act. Per H¥axp, A.C.J.—In enactments which confer powers 
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and particularly in enactments which confer powers on public 
authorities language of mere permission may not preclude the exis- 

- tence ofa duty and sections 230 and 235 are novmerely permissive 
and the Corporation is bound to make rules in accordance with 
section 232 whenever the necessity arises for making such rules. 
The only “ regulations” contemplated Ly the Act are temporary 
regulations made by the Commissioner or under section 148 of the 
Act. Corporation in purporting to make “ regulations ” was acting 
illegally as when making standing orders in respect of matters men- 
tidned in sections 29, 31, 230 and 235, it must make them as rules 
which are subject to ‘the ‘sanction of the Local Government. Bishop 
of Oxford’s Case,5 App. Cas. 214; Rex v. Barlow, 91 E.R. 516; 
Macdougall v. Paterson, 38 E.R. 672—referred to. 


THE GOVERNMENT OF BURMA ¥. MUNICIPAL CORPORATION 
OF THE CITY OF RANGOON as aes 


CIVIL Courts,. geeretyd OF, IN Lagutation OF Co-orerative 
SOCIETY es bas 


CIVIL PROCEDURE CoDE, SECTION 11 ; see Res Judienis ses 
Civ1L PROCEDURE CODE, SECTION 11; ExpPL. IV: see EXECUTION 


CiviIL PROCEDURE CODE, SECTIONS 47 AND 144, THE RESPECTIVE 
APPLICABILITY OF ors aad, ae as 


CIVIL PROCEDURE Cope (Act V oF 1908) s. 47, O. 21, R, 95—Decree- 
holder. as auction-purchaser—Failure to obtain possession under 
application—Order not (abpealable— Remedy by way of suit 
Question sot one as to “ execution, discharge or satisfaction” of 
decrce. The right of a. decree-holder. as auction-purchaser, to» 
possession as against the judgment-debtor is not a matter that comes 
within the scope of s. 47 of the Code of Civil Procedure. The 
question as to delivery of possession is not one relating to the“ exe- 
cution, discharge or satisfaction” of the decree. If he fails to 
obtain possession mnder an application under O. 21, rule 95 of the 

- Code-his remedy is to file a suit and not-to appeal against the 
ordet.— Bhagwati v. Banwuri, 31 All. 82; Haji Abdul Gani v. 
‘Raja Ram, \ Pat. LJ, 232 ; Hargovind v. Bhudar, 48 Bom. 550— 
followed, Kassinaiha v. t thumansa, 25 Mad. 529 ; Sananu v, 
Hussain Sahib, 28 Mad.,87—dissented from. 


J.A. MARTIN v, S. M. HASHIM 


CIVIL PROCEDURE CODE, SECTION 73 : see Forma Pauperis 
CIVIL PROCEDURE CoDE, SECTION 100 ee aes tee 
Civiz. QROCEDURE CODE, sEcTions 109, 110° 


CiviL PROCEDURE CopDE, sECTIONS 109, 110, WHETHER APPLICABLE TO 
PROBATE PROCEEDINGS 


Crvi_ PROCEDURE CobDE (ACT'V oF 1908), SECTION 122-Letters Paiterty 
clause 35—Government of India Act (9% 10, Geo, V., C. 101), section 
108—Power of High Court to make rules—High Court whether com- 
me to abrogate or vary the provisions of the Limitation Act— 


imitation Act (IX of 1908) Article 168, whether applicable to . | 
proceedings for restoration of appeal dismissed for non-payment of ~ 


{recess fees—Rule 9 (2) of the High Court-ultra vires. Held, 
‘that the “High Court, acting in its rule-making powers under 
Civil Proceiitre Code, section 122, or clause 35.of the Lettérs- Patent 
‘sonatituting the High Court or under section 108-of the Govern- 
ynent of India Act, is not entitled by rales to abrogate or vary the 
. periods of limitation set out in the Limitation Act in respect of 
* proceedings to’ which that Act applies. Held, further, that 
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F ; PAGE 
an ‘application under Rule 9 (2) of the appellate side rules 
of the High Court, for the restoration of an appeal -struck 
off for non-payment ofsprocess fées js an application to whjch 
Article 168 of the Limitation Act applies. Held, accofdingly, that 
Rule 9 (2) of the appellate side rules of this ‘Court is ultra vires in - 
so far as it prescribes a period of limitation less than that pre- — 
scribed in Article 168 of the first Schedule of the Indian 
‘Limitation Act. -Bai Marck Bai v. Monekji Kavasji, 7 Bom. 213; 
Buta vy. Ratian Singh (1882) P.R.. No. 76 ; Chand Monee Dasya-v. 
Santo Monee Dasya,@4 Cal. 707; Chunilal Jethabhai v. Barai 
- Dahyabhai Amutlak, 32:Bom. 25; Haji Hussum .Oomer v. Nur 
Mahomed, 20 Bom. 643; Hari Nath Chatterjee v. Mothanmohat 
Goswami, 21 Cal: 18; J.N. Surty v. T.S. Chettyar, 6 Ran. 302:. 

~ Krishnamachariar v. Sriangammal, 47 Mad. 824; Krishnasami 
Parikondar v. Ramasamii Chettiar, 41 Mad. 412 ; Nar Singh Sahai 

--v. Sheo Prasad, 40 All. 1; -Ramhari Saha v. Madar Mohan: Mitter, | 
33 Cal. 339; Raja Narendra Lai Khan vy. Toarubala Dassi, 25 
C.W.N. 800; Srimiati Lakmini-Dassi v. Dwijendra Nath Mullick, : 
°25 C.W.N. 473 ; Wadia Ganthy S & Co. v. Purshotam oe 32 Bom. 
l—referred to. . 


“S.A. GANNY v. I. M. Russé11 aes cal th : 380 


CIVIL, PROCEDURE CODE, SECTION 141—-Apilicatlon for a personal - 
decree under Order 34, rule 6, whether within the purview of section - 
141—Dismissal for default of application for personal decree a-bar’ 
to a. fresh application—Final-decree not a stage in execution. Held,. 
that an application for a personal decree under Order’ 34, 

' rule 6, of the Civil Procedure. Code is not.an application in 
execution proceedings and that ‘such applications are governed 
by the provisions of section 141 of the Civil Procedure Code.. 

_ Held, further, that where an application for personal decree ha 
been dismissed for default, the plaintiff is precluded frgm making © 
a fresh application; his remedy being by way of an application 
to set aside the order of dismissal.: F. H..Pell ve M. Gregory, 
17 All. 106 ; Thakur Prasad v, Fakiruilah, 52 Gal. Sete pO 


A.K.R.P.L.A. CHETTYAR Fre v. S. MAHER SINGH , Se «a 316 


CiviL PROCEDURE CODE, SECTION 151 oe eke sr 423 


Civit PROCEDURE CoDE, ORDER 1, RULE 8, NOT APPLICABLE TO A SUIT e 
FOR DAMAGES FOR DEFAMATION is “8 era 250 


Civit: PROCEDURE CODE (Act V or 1908), 0, 9, R. 13;'0. 7, RR» 2 & 

3—Absence of one purty on hearing date—Court’s ‘power to decide 

_ case ex parte—Party’s right to apply for reopening case on sufficient 
cause—Court’s action under O.17,¥, 3 in one party's absence-—Right 
to apply to reopen.—When a case is called on, the hearing being 
peremptory, and the defendant is absent-and the Court résolves to 
proceed against him ex parte, it acts under O. 17, rule 2 of the Civil 

' Procedure Code. ‘The defendart has a right to present an’ appli- _ 

_ cation under the provisions of O. 9, rule 13 fora reopening of the 
case. Even where a Court proceeds to decide a suit under rule 3 
of O. 17, in a party’s absence, he has the right to apply under O. 
9, x. 13 and if he can satisfy the Court that he was prevented by’. 
due cause from appearing he can argue that the decision to 
‘proceed under rule 3.was wrong. Enatullav. Jiban, 41, Cal. 956 5 

Prativadi v, Kamissetti, 41 Mad. 286—referred to. 


Ko Tua Lin Bwin », Ko Hra Kye... per Sie! 


cn: PROCEDURE’ Conz, ORDER XXI RULE 2:s¢¢ EXECUTION - ... a 302: 
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CiviL PRocEDURE CODE (V oF 1908), ORDER 21, RULE 43—Removal of 
attachment—Decree in suit under Order 21, rule 63, effect of, 
Held; that an attachment of moveable property under Order 21, 
rale 43, which has been removed pending investigation of a claim, 
is not restored by the mere force“of the decree ‘in a suit under 
Order 21, rule 63. 


LIKHMICHAND SRINIWAS U M.E.V.R.M. CHETTYAR eo 


Civi, PRocEDURE CoDE, ORDER 21, RULE 95, DECISION ON APPLICA- 
TION UNDER, CANNOT OPERATE AS DECREE BY VIRTUE OF SECTION 
47 o¥ THE Crvit: PROCEDURE CODE bv ose 


CIVIL PROCEDURE CoDE, ORDERS.XXXIII anv XLVI, eae 
Crvit PRoCEDURE CoDE, ORDER XXXIV, RULE.6 — 
Civit PRocEDURE CoDF, ORDER XLI, RULE 22 (4) 


CiviL SERVANTS OF THE CROWN—Governmient-of India Act, 1919 (9 . 


and 10, Geo, V., c. 101), s. 96b—Rule XIV of the Classification Kules 
of the. Civil Service in India—Crown’s power to dismiss its servants 
at pleasure—Wrongful dismissal, whether action lies for—Public 
policy and Crown's prerogative—Stalutory curtailment of Crown’s 
owers-—Act and Rules requiring certain formalities to be observed 
efore disntissal—Cause of action on dismissal without observance 
of statutory procedure—Government Circulars. Apart from some 
. special statutory provision, no action will lie against the Crown 
for the wrongful dismissal of a Government servant. This 
rule of law is based upon denn policy and the prerogative right 
of the Sovereign. | In s. 965 of the Government of India Act; 1919, 
the words “ subject to the provisions of this Act and Rules made 
thereunder every person in the Civil-Service of the Crown in India 
holds office during His Majesty’s -pleasure,” read together with 
Rule XIV of the rules regarding the Civil Service in India made 
by the Secretary of State providing for a proper departmental 
.. @nquiry, indicate ‘hat certain formalities must be observed before. 
a civil servant can be dismissed. In so far as these formalities 
‘are alleged not to hive been followed, the plaintiff has a cause 
of action.‘ Gould v, Stévart (1896) A.C. 575: Satis Chandra 
Das v. The Secretary of State for India, 54, Cal. 44—followed, 


J..R. BARonr 2. THe SECRETARY OF STATE. FOR INDIA IN 
CoUNCIL ... ies or 


‘CoMMON INTENTION UNDER SECTION 34, PENAL one To BE INFERRED 


FROM FACTS IN EACH CASE 
ComPany,. UNREGISTERED, ae ee ee Poe 
ComPany, WINDING UP, WHETHER PERMISSIBLE IF COMPANY CONSISTS 


_/} OF LE88 THAN SEVEN MEMBERS eee 


ay 


CoMPANizs Act (VII oF 1913),. sEcrions 270, Wh Thersatsiiewi coe 


< pany—Winding up by court, whether "permissible, if company 
- , .consists of not more than seven members. Held, accordingly, that 
- the court may, under section 271 of the fompanies Act, order the. 
‘winding up of an unregistered company, even if it is composed, at’ 
the date of theapplication for its winding up, of not more than 
seven members. Bowling and Welby's tomiract (1885), 1 Ch. 663 

“ mereferred to. 
«.¢, ‘INTHE MATTER OF THE INDIAN ComPaNtEs Act, 1913, J. 
atid _Hormasy, v. V.E.R.M. Firm... sae oe 


Companizs Act (VII oF 1913), ss, 270, 271—Winding up of unregis- 
' -"bered companies and partnerships—Jurisdiction of Court to wind 
up—Number of members must exceed seven. Under s, 270 of the 
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Indian ‘Companies. ‘Act, ‘the Court has jurisdiction in a proper Case 
to order the. winding ‘up of a partnership, association or company 


- under s;.271, if, and only if, at.the time when the. petition for the. 
winding i up is presented; it consists of more than seven-manbers. 


In re Bolton Benefit, Loan’ Society, (1879) 12 Ch. Div. 679; In re 
” Bowling and Welby' s Contract (1895) 1 Ch. Div. 663—r referred to. ’ 


; VERM. CHETTYAR @. J: BoRMASit. see casks of weak? 
‘COMPROMISE OF SUIT BY ADVOCATE. | oars acre *s 
“CONTINGENT INTEREST | WHEN NOT TR ANSFERABLE gee ae 
CONTINUING GUARANTEE, | aadee #, Pes owe : 


Courract Act (1X oF 1872) s. 2. (els Atebeseneibie contracts in India by 
; parents for benefit of: children—Right of children to enforce. contract. ie 


though not a party to the contract. * In, India: where marfiages are 
‘contracted for children by~parents and guardians,’ ‘an ante- -nuptial 


* 320. 


PAGE 


658" 
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- ContracPby a-parent for ‘the. benefit of his daughtet-in-law can ‘be. ‘ 
enforced-by her: though.she may not be a party to the beste : 


Khwaja Muhammad Khanv.Husaini Begum, 32 All. 40 (P.C.)— 
; followed: ‘Tweddle v. Atkinson, 1BS&S. ec amine ck 


Ma E Tin v. MA BYAW hed sak . i 
- CONTRACT ACT, SECTION 74, SEIZURE CLAUSE, IN A HIRE: | PURCHASE, 
‘ “AGREEMENT NoT WIEHIN eee aes tte 


-CoNTRACT: AcT (x : OF 1872), “SECTION '130—-Continuing Guarantee— 
>" Griarantee for ‘fidelity of a servant not revocable at. will—Ilustya- 
tions to Indian: Acts, effect of... The respondent executed. a bond 
" guaranteeing the fidelity: of a servant of the appellants: Subse- 
quently he purported to withdraw the guarantee by a, written 


“-<notice.. Held, that the guarantee in the nature of-a security for the - 


‘servant's fidelity is not a continuing guarantee. which may -be 


~ revoked by a guarantor at will. Held, that'a guarantor fo®the 


‘fidelity of a servant is allowed as’ a’measure of. eqifitabie relief to 


“ recall his guarantee from ‘such-time-as the ‘servant is proved to be . 
guilty of misconduct or from such time as the- position of parties 
has .completely, changed. Semble.:° The Mlustrations to Indian: 
Acts of legislature are ‘to be used as guides only and ‘not as author-- 


itative and binding declarations. of law... Burgess v. Eve, -13. Eq. 
450 ; Lloyds v. Harper, 16 Ch.D. 290:; P 
681 ; ; Sen v. The. Bank of Bengal, 10 L. B. R. '167—followed. - 


MyINGyAN MUNICIPALITY U. ‘Mauna Po Nyun 


be 


ConTRACT Act, SECTION 229 a. eae Ose 


: CouRT, “DERECTION OF, TO pope ie ‘ADVOCATE FROM. APPEARING, WN 


:TO BE EXERCISED. ¥ eee cate eas Ra 
COURT, EMPOWERED TO EXTEND TERM FOR APPLICATION, OF DISCHARGE Be 


OF ITs OWN MOTION a YO ere aae 


COURT, WHETHER COMPETENT TO ENQUIRE INTO _oBTECTIONS 8 Nor” gore 
: ave 372 
Courr-FEEs-—Restitution application consequent on sais . appellate ie 


y [REFERRED ‘TO tr IN LAND ACQUISITION, PROCEEDINGS » 


Court.notian . application. to execute that decree—Civil Procedure 


Code (Act.V of 1908), s. 47 and s. 144—Appeal from an order: 


under. s. 144 not an appeal from: order under s. 47—~Ad valorem 


‘Court-fee payable on appeal from order -untler.s.'144, ‘An-appli- 


_ ation: for the restitution consequent on a decree ofan appellate 


Court-is not an-application to ‘execute that decree. Such .a pro-. 


ceeding under s. 144 of,the : ‘Civil ‘Procedure Code is ‘not a:.question: 
arising i between, thé. parties i in execution of a decree, and ane appeal ne 
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. 236. 


hillips v.°Foxall, 7.Q.B. | LS 
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from.an-order passed under that section. is not an appeal;from 
an arder under s. 47. It follows that ad valorem Court-fee is 
vayable on such appeal... Asha Bi Bi v. Nurtiddin, 8, L.B.R. 262; 
Baijnath @. Baltmgkand,’ 47° All.e98 ; Balmak@nd v. Basanta. 
Kumari, 3 Pat.$71 ; Brijlal v. Damodar, 44- All. 555 ; Jiva Ram 
v. Nand Ram, 44 All. 407—referred to. Madan Mohan v. 
Nogendranath, 21 C.W.N. 544—dissented ftom. : : 


‘Maune HLA Maune v. Ma Hin Davk igs 3 vex 2 QTL 


CRIMINA«, PROCEDURE CODE, SECTION -161, INVESTIGATION UNDER® ... 541 


CRIMINAL PROCEDURE CopE (Act V oF. 1898) s, 190 (1).(c) —Burma 
. Village Act, Burma (Act VI of 1907)-s. 28-—Cognizance by District 
Magistrate of offence committed by Headinan—S. 28 inapplicable— 
 Cognizauce of offence on information received as Deputy Commiis- 
sioner-—Different official capacity no bar to jurisdiction. Wherea 
* District Magistrate of his own motion takes cognizance nf an 
offence by a Headman under the provisions of s. 190 (1) (c) of the 
Criminal Procedure Code, s, 28 of the Burma Village Act has no 
application in such a caSe, That. section applies only to the 
entertainment of a complaint and does not impose any restriction 
upon the prosecution of a Headman if the prosecution is instituted 
othenwige than on complaint. The fact that the District Magis- 
trate i8 also the Deputy Commissioner and has received information 
in his latter capacity as to the: commission of an offence by a 
Headuihs, does not prevent him from taking cognizance of the 
offence ‘under 8. 190 (1) (c) of the Criminal Procedure Code. 
Sundarasan'v. King-Emperor, 43 Mad. 709—referred to. Lakiti 
Narayan v. Emperor, 37 Cal. 221—dissented from. 


‘KING-EMPEROR v.NGa Po’ Win...” Fe .. 246 


ORIMINAL PROCEDURE CoDE (Acr V oF .1898), ss. 222 (2), 239 (d), 
' §37anMisjoinder . of. charges—Offences of misappropriation of: 
“cavlain monies by ane accused, of misappropriation of part of the 
jamie, monies by anuther, and of abctment of the misappropriation 
y athitd—Each act of wisappropriation a complete act in itsclf— 
Lite one. case—Effect:of misjoinder of charges on the trial. ° 
here. one ‘accused is charged with having misappro- 
in: Aumas of rfoney, another accused with having ~ 
ted part orly of the same monies, -each. act of 
“ «misappropriation being complete in itself, and the third accused is 
charged ‘with shaving abetted. the two, there. is a -misjoinder of 
* chases §. 222,(2) of the Criminal Procedure Code is not 
applicable «io a.case where several persons are jointly tried and 
the: lences, cannot be said to be part of one transaction. Heid, 
 further,,that 8.537 of the Code does not apply to misjoinder of 
ehargeays the accused convicted in a trial initiated by a misjoinder 
of charges must, according to the circumstances of the case, be 
*““gequitted, discharged, or retried. Amrita Lal v. King-Emperor, — 
42 Cal, 957 ; Choragudi v. Emperor, 33 Mad. 502 ; Girwar Narain. 
vy. King-Emperor, 6 C.W.N..6C0 ; Kati Das v Emperor, 38 Cal. 
‘483 3 Subramania Ayyar v. Emperor, 25 Mad. 61—referred to. 








a 


K. Megridu v Kinc-EMpEROR: —~ ... = 632 


oe 


CRIMINAL”. PROCEDURE CobE (Act. V oF 1898), SECTION 342 (1)—Scope 
.¢ and purpose of the examination of the accused—Section 537 appli- 
| Gabléito: cases where examination of accused. does not conform strictly 

'o sodth section 342— Jury trial—Charge to the Fury, how to be recorded 
"mA bsence of official record of charge to the Jury in appealable cases, 
effect of. Held; that it is for one purpose only that the Court js 
entitled to examine the accused under section 342, namely to 
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enable the accuséd to explain any circumstances appearing in the 
evidence against him and that when once the Court is satisfied; 
that the accused appreciates the salient features of. the evidence - 
against him, its funttion under section 342 of the Gode of Criminal - 
-Procedure is exhausted and:no further examination is. permissible. 
Held, that the:Court is not entitled to administer an ‘inquisitorial 
interrogatory to.the accuséd, og to subject him to cross-examina- 
tion, or to ask any quéstions of him with a view to elicit the truth 
of the matter, or. by a.series of supplementary questions to test the 
accuracy or reliability of the answers that he was williag to give. 
Held, however, that non-conformity. in the examination of the 
accused with the provisions of section 342 is nota sufficient ground 
for reversing a conviction, unless a failure of justice thereby has - 
been occasioned. In a. trial by Jury before the High Court, the 
Judge’s charge to.the Jury is to be taken down in shorthand, anda: 
transcript of- the shorthand notes; as amended and signed by the. 
Judge, will form part of the record of the trial—and is conclusive of . 
what took. place at the trial. Held, that in the absence of an 
. Official record of the Judge’s charge to the Jury in appealable-cases, 
. the proper course for the appellate court is to set aside the-convic-. 
-tion and sentence and to order a retrial. . Abdul. Rahnian v. King: 
Emperor, 5 Ran#53 ; King-Emperor v. Erimau Ali aud others, 34- 
 C.W.N. 296 ; Pramatha Nath Mukherjee vy, Emperor, 50 Cal: 518" 
—referred to. . : ; ee pee e came: : 
U Ba THEin v. KING-EMPEROR © wee * 1 eee aes» 322 


. CRIMINAL PROCEDURE Cope {Act V.oF 1898)-~—Section 403 not applicable 
i to discharge—Fresh complaint, when to be esitertained ~ Judicial 
‘discretion to be. exercised in accepting fresh complaini—Court in 
‘ revision when to interfere. Held, that.an. order. dismissing a 
complaint or discharging an accused person does not bar the 
taking cognizance of a.fresh complaint.of the same offence even 
- theugh the order of dismissal or discharge-- has not een set aside. 
_in revision by a competent authority. Held; that the magistrate to 
. whom a second complaint is submitted. shoul proceed in: the. 
manner laid down in section 200 segq., that ¢s after examining the. 
complainant and holding’a preliminary enquiry or local investi- 
gation if necessary, to decide whether there is sufficient ground 
for proceeding ; and that in coming to.tRis decision hé-is- bound 
to exercise a proper discretion and that the discretion if improperly . 
exercised is a ground for interference’ in revision. .Held,- 
further, that in such enquiry or investigation, the accused 
has no right to appear to show cause against &cceptance. of 
the complaint. - Dwarka Nath Mandal v. Beni Madhab Banerjee, 
28 Cal. 652 ; Emperor v. China Kaliappa Goundcn, 29 Mad. 126; 
Mi The Kin v, Nga E Tha, U.B.R. (1904-06) Vol. 1, Cr.: Proc., ° 
“19; Mir Ahwad Hossein.v. Mahomed Askari, 20 Cal. 726— 
referred to. Mohammed Abdul Mexnan v. Panduranga Row, 
28 Mad. 255 ; Nilratan: Sen vy. Jogesh Chandra, 23 Cal. 983— 
dissented from. es : , “s pie Tae eas 


f . 6 | i F : 
DANA REDDY v. KING-EMPEROR |... one Se eg, i 
‘CRIMINAL PROCEDURE Cope, SECTIONS 417, 448 2a OTL 


Criminal Procepure Cope (Act V or 1898), 8. 439—Acguittal~. 
Revisional powers of High Court—Findings of fact... Though the © 
High Court has jurisdiction to interfere on revision: with an 
_acquittal, it should ordinarily exercise this jurisdiction sparingly | 
and only where it is urgently demanded in the’ interests of public: 
justice. Though the High Court might come to a different conclu- 
sion ona finding of fact from the lower Court that is no ground for, 
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ae | | 
revision. Foujdar Thakur v.-Kasi Chowdhury, 42 Cal. 602; Nga 
Po Pyaw v Nga Po Nwe, 3-U.B.R. 19—referred to. ees 


U Mix, v Maune Taik A ees eee 


= : 
CRIMINAL PROCEDURE CopE (V oF 1898), SECTION 439—Enhancement of 
sentence, whether open to be made on the motion of a private 
complainant. Held, that the High Cowrt will, in proper cases, on 
the application of a private person, who was the complainant in 


the Court below, enhance the sentence passed on the accused. 
te e 
MvT. Dass v. B.D. ABOO.. 0! aee Mes Te Saks 


CRIMINAL PRocEDURE CupE (AcT V oF 1898) ss. 476, 476B, 537.—Re- 
 - cording of finding of an offence referred to in s. 195 being committed 
optional for officer making a complaint—Accused’s right of appeal 
to uborsor officer is against complaint not the finding—Oral exami- 
nation 

— Obscure wordind at charge—Advocate and accused's knowledge of 
the charge—Objection to the charge, when to be raised. Under the 
rovigions: of :sectlon 476 of the Criminal Procedure Code an 
Incomestax officer Is not bound to record a_ finding that in his 
opinion an offetice referred to in section 195 has been committed 
before he tasked a complaint against a person in respect of a false 
- seturn: for ncomestax purpose. The accused is not thereby pre- 
~~. Vatted from dling fils appeal to-his superior officer under the pro- 
 *wietona of yeetlon-476 (6), Such appeal is not against the Anding, 
. but agalnstthé: filing: of the complaint. The officer is not re- 
. quired to be exainined on the complaint by the magistrate, but if he 
4g, it is @ superflulty that does not injuriously affect the. accused. 
Although the wording of a charge may be very obscure or even 
meaningtess, yet if the accused and his advocate are all along 
aware what the actual charge is and no injusticé has resulted, the 
irregulacity is cured under the provisions of s. 537 of the Criminal 
» Precedire: Code. Where an advocate has: had opportunities to 
‘oblect.to the wording of a charge, it is too late to raise such an 

{ Hon only in his’concluding address at the trial. ; 


objecti 
‘Reppy-v, Kine-EMPEROR 


ve: = pee Be 3 
OSEDURE CODE, SECTIONS 488 (5) AND 489 (2), NoT APPLI- 
JERE. HUSBANI) AND “WIFE REUNITE — eas Vile, 


PROGEDURE. Cove : sce 537__ és sss 

SAOBJECTION, WAETHER MAINTAINABLE IF APPEAL. REJECTED FOR 
© BAILURE T0 Pay DEFICIT CouRT-FEEs—Civil Procedure Code (V of 
1908): Order XLI, rule 22 (4). Held, that where the appeal was 
écted for failure to pay deficit Court-fees. cross-objections filed 
ereto:must also be rejected. Alagappa Cheityar v.-Chockalingam 























1} Jai Gopal Singh v. Mina Lal; 4.Lah. 140; S. T. M. R. Muru- 
Gadpa Chettyar v. Ponnusami Pillai, 44 Mad. 828—followed. Konbi 
Achon-v. Kochunni, 21° Mad. 352; Shankgr Lal v. Sarup Lal, 34 





SE 


All. 140—vreferred to. . 

.. U Suin v. Maune Toa Gywe Arh oe 

al SERVANTS OF THE, DISMISSAL OF AT PLEASURE HOW FAR 
8 | 


gto 





“HOLDER WHO PURCHASES AT AUCTION CANNOT CLAIM A RIGHT 
. AMPEAL IN PROCEEDINGS UNDER ORDER 21, RULE 95 ‘ 


: Decrez, IN SUITS IN forma-pauperis, EXECUTION OF as "eee 


OF officer by magistrate being superfinons does not affect case _ 


Chettyar, 41 Mad. 904 ; Duni Chand v. Aziz Khan, P.R. Civil 1912, 


TRICTED.: ; dash - 2 ieee 5) apa 
AGRE, MEASURE OF, FOR TORTS La o| 3g Eee 
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PECREE IN soir UNDER oO. “21; R. 63, EFFECT OF 


DECREE. NULL ON THE FACE OF IT, EFFECT IN EXECUTION OF Si cia” 


DEFAMATION — _UnincorpSrated associatton cannot sue ‘for- qllegeA libel 
on members—Subsequent incorporation does not. give. right.to sue for. 
libel on memters previously—Representative Action in a libel suit— 
Civil Procedure Code (Act v of 4908), O. 1, r. 8—False statement: 
Presumed malice—Technical libel—-Measure of damages. An 
unincorporated association, which was not registered as an associa- 


tion at the time of +he publication of an alleged libel, cannot- sue. 
for the libel and it cannot sue after incorporation for the injuty 


alleged to be done to its members before it was incorporated. 
London Association v. Greenlands, Ltd. (1916) 2 A.C.- 15—referred 
to. No representative action can lie for defamation. under: the 
provisions. of Order 1, rule 8 of the Civil Procedure Code. Jenkins 
vy. John Bull, Lid. The Times, April 20, -1910—reféerred to. 
Akhmedbkoy Vv. Balkrishna,'19 Bom. 391; Chidambaranatha.». 
Nallasiva; 41 Mad: 124 ; Geereeballa v. Chundu Kunt, 11 Cal. 213. 


Oriental. Batik Corporation v. Gobind, 9 Cal. 164—distinguished,, 


When defamatory statements are false, the law imputes malice. 
Where a libel is ‘little more-than technical and has not damaged 


the plaintiffs reputation, nominal dawiages and costs would ordi- 


narily be awarded. . 


- GIDNEY -v.- THE ANGLO-INDIAN AND Domrciten EUROPEAN ve 
: _ FEDERATION oes 2 “wes soviet gaat © 


_ DISCHARGE, FAILURE OF INSOLVENT TO APPLY FOR, EFFECT OF get 
“ DiscHarce OF AN ACCUSED DOFS NOT-BAR A FRESH COMPLAINT | 


“250. 
187 


DiscHaRGE OF A. DEBT AND EXTINGUISHMENT. OF A MORTGAGE at 


DIFFERENTIATED. - , see oe aaa cece 
DIsCipLinARY PROCEEDINGS AGAINST SDVOCATE, No APPEAL TO Peivy 5 
COGNCIL. : z : ; : a ee as 
; DiSCRETION; JUDICIAL, To BE. EXERCISED IN ACCEPTING 1 A. FRESH com- 
PLAINT AFTER DISCHARGE OF ACCUSED tae, ae mas 
DISMISSAL FOR DEFAULT OF APPLICATION .FOR PERSONAL DECREE Is A 
BAR TO A. FRESH APPLICATION e-: er ars aes 
DIVORCE, UNDER BUDDHIsT Law, WITHOUT PROOF OF “MATRIMONIAL 
OFFENCE, NOT PERMISSIBLE... Nee eee aes. 
EQUITABLE RIGHT. OF PERSON WHO FOUND PART OF ee LENT 
ON A MORTGAGE .., ee see ts ae see 


EstoPPEL—Assignee of money decree allowing decree to be ioined and - 


realized by decree-holder of assignor—Decree-holder allowed to act 


At 


64s 


as. if decree still the property of his judgment-deblor—Assignec a 


' estopped by his conduct jrom denying assignor’s title to the decree— 
Notice to Bank’s Chairman and Manager, wheu notice to Bank—.. 
Contract Act {IX of 1872),s. 229. An assignee of a money decree-. 
who gives no notice to the Court of hig assignment and knowingly. 


allows a decree-holder of his assignor to attach that decree with- 
-out any objection on his part so-as to lead the. decr@e-holder to 


believe that the. decree was still the property of his judgment- ‘ 


debtor at the time of his attachment and'to act on that belief in 
giving credit for-the amount recovered by execution of the decree 


which he attached and in releasing the other debtors who were. - 
jointly liable under the decree in his favour from liability’ under | 
that decrée, is“estopped from denying that his judgthetit-debtor © 


was still the owner of the decree’ aitached, Whére the Chairman’ 
‘ andthe Manager of a Bank have. arranged.betw een themselves, . 


. GENERAL. INDEX. . 


without actual knowledge on the part of. other officers of the Bank 
the assignment of a decree by the Chairman to the Bank, the Bank 
canndét claim. the benefit of that assignment ‘without accepting 
liability forcnowledge on the part gf the Chairman and Manager 


of a subsequent: attachment of the assigned decree. 


Co-OPERATIVE TOWN BANK OF PADIGON v. S.V.K.V. SHAN- 


MUGAM PILLAY ‘ 


EsvoPveEL, oF TENANT so oe wee 
EVIDENCE’ Act, SECTION 116... eee @ one 


e 


Evivenck Act (I of 1872) Szcrron’ “28—Who are Police ied. 


Officer a Magistrate as well as a District Superintendent of Police 


is a police’ officer—Superintendent of Pakékku Hill Tracts 


with 


police and magisterial powers, a police officer. Held, that for the 


‘ oe of Section 25 of the Evidence Act, an Assi 
uperintendent of Pakékku Hill- Tracts who is invested wi 


stant - 
the 


duties of a District Superintendent of Policeand also:with the 
powers of an Additional District Magistrate, is a police. officer; 
and a confession made to him is not admissible in evidence. 
Nwe Ka v. The Crown,'7 B.L.R. 110; Queen v. Hurribole 


Chander Ghose, 1 Cal. 207—referred ‘to. 
Jas BAHADUR THAPA v, KING-EMPEROR 


EXROUTING.. Court, POWERS OF —Jurisidiction to pass the decree whether 


on to question in exccution--Decreé null on the face of it, effe 
vld, that a Court to which a decree has been transferred 


ct of. 
may 


refuse to execute a decree which on the face of it was absolutely 
bad and nullity as being passed by a Court which has no juris- 


diction. to deal with the matter which came before it. 


Gora 


Chand Haldar v. Profulla Kumar Roy, 53 Cal. 166 ; Hariday Nath 
“Roy v, Rant Chandra Barua Sarma, 48 Cal. 138-—followed, Hari 
ie Govind Kalkundiuy. Narasingrao Konherrao Deshpande, 38 Bom. ;, 
164% Quitin vy. Leathem (1901), A.C. 524;-Raja Jaya Veera v. 
Chidambaranr Chetty, 43 yan 675; Shiddappa Irappa Dubalgundi 

v. -Revagpa Somappa Sajja, 54 Bom. 96—referred to. Ma Me v. 


“Maung Ating Min, 24 U.B.R.119—dissented from. 
BP R. SAnvon v. Mrs, GANAMANIKAM AMMAL 
ECUTION ‘PROOREDINGS—- Civil Procedure Code (V of 1908), sectio 












the Civil 





Jagananth Baksh Singh, 52-1.A.100; Ram Kirpal Shuk 
-Mussumat Rup Kuari,11 1A. 37—followed. 


Daw OHN Bwin v, U BA AND ANOTYER 
XECUTION, STAGE a FINAL DECREE NOT A— 


2 


. CODE‘OPEN TO QUESTION UNDER ORDER 9, RULE 13 ..: 


7 Ll, 


explanation IV; whether applicable to—Explanations to section 11 
forns part of the section and the law as to res judicata. Held, 
that the byob of res judicata as laid down in section 11 ee 
{ocedure Code together with the explanations thereto 

ar to execution Proceedings. Kalyan Singh v. Jagan Prasad, 
‘AML. $89; Full. Chand v. Kunhaiya Lall, 44 All. 130; Prithé 
Mahton v. Jamshad Khan, 1 Pat. 593—referred to. Fateh Singh 


ul v. 


Bx-pantz DECREE UNDER ORDER 17, RULE 2 OF THE Civit PROCEDURE, 


Exnewnion OF TIME TO APPLY FOR DISCHARGE OF INSOLVENT, COURT’S 


POWERS LIMITED UNDER PROVINCIAL INSOLVENCY ACT 


“Pen FOR THE LICENSING OF PRIVATE’ MARKETS, HOw ‘TO BE As-. 


ORRTAINED sw, eee ase wee 
Finn AND. PARTNERS, No DIFFERENCE. BETWEEN REPUTATION OF 


eee” 
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316 
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441° 
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“4 Fora PAvpERis”” SUITS AND APPEALS IN—Court-fees ordered to be: 
_ 2 paid in. decree how to be ‘vealised—Collector not the agent of the, i 
Court—Upper Burma Land Revenue’ Manual; section 45 ‘()—~ 
Collector applying by ‘etter for the withholding of the funds: Court 
not sufficient for the purpose of section 73, Civil Procedure Code. 
‘On an appeal in forma pauperis being dismissed, the appellant - 
was directed in the decree to pay to the Government a sum of Rs. 
700 which he would: have had’to pay as court-fee if he had not 
been permitted to appeal as a pauper. The Collector on’ receipt 
of the decree called upon the appellant to pay the sum. The 
appellant representud that he had no property except certain filme - 
which were then under attachment at the instance of a decree-” 
holder. The Collector then sent a letter to the District Judge 
before whom the execulion proceedings were pending asking 
him to reserve Rs. 703 out of the sale proceeds in execution. 
Held, that when. a person is allowed-to use or appeal in forma 
pauperis he is absolved from paying any court-fees ; but if he is 
unsuccessful, a decree in favour of the Government is. passed 
directing him to pay the amount,. which he would have had to pay 
“as court-fees if he had not been permitted to sue or appeal as a 
pauper, The Collector in recovering this amount acts on behalf | 
of the Government; and the Collector may execute the decree 
‘like any other suitor. Section 45 (1) of the Upper Burma Land 
’ Revenue Manual has no application. Held, further, that the letter | 
of the Collector to the District Judge cannot be treated as an 
application in execution and.section 73 of the Civil Procedure 

Code does not apply. : 


/PANALAL JAGANNATH v, COLLECTOR OF MANDALAY AND OTHERS ; 


FRAUDULENT TRANSFER, TO BE A CRIMINAL TEESE, MUST BE AFTER 
SUIT. FILED! AGAINST. ‘TRANSFER on ee vee 


GOVERNMENT oF INDIA.ACT : sve 108 ne tap Sy 
HALE-bROTHER. WHETHER EXCLUDING A. NEPLEW AT Beopmst Law... 


HEADMAN, COMPLAINT AGAINST, ‘HOW TO BE SANCTIONED BY Deputy 


“COMMISSIONER... ae ea aes ane 
Hien Cétrr HAS NO POWER TO GRANT LEAVE 0 APPEAL AGAINST 
REMOVAL OF Anwonare oes Fes tae eee 
HicH CourRT, POWERS oF, UNPRR SECTION 66 (3), INCOME-TAX ACT, 
THE EXTENT OF ave wee ive ian ee 
HiGuH Court, POWER OF, TO MAKE RULES ins %.. es 
© 
HicH CourRT, POWER To ABROGATE OR VARY THE PROVIStONS OF 
- LIMITATION ACY... - eee ave wie eat 
Hien Court RvLEs—RULE 9 (2) ultra vires ws v0 Sexe 


HIRE-PURCHASE AGREEMENT—Cozttract one of bailinent—Agreement to 
purchase only ancillary. and incomplete—Hirer's option to déter- 
mine contract—Setzure clause ot a penalty within the meaning of 
s. 74, Contract Act (Act 1X of 1872).' A hire- purchase agreement 
in the usual form is a contract of bailment with an ancilfary and an . 

. incomplete agreement to purchase. It is a contract of hiring | 

" terminable at the willofthe hirer. There is no purchase and no 
agreement for purchase until the hirer actually exercises his option 
to make the chattel his property by payment in full, Helby. v.. 
Mathews (1895) A.C. 471; Ma Gyi v. Po Shwe, 7 L.B.R. 298— 
referred to. Maung Ba Oh v. The Motor House Co, 7 Ran, 431. 
‘Singer Fen ae cde a v. Elahi Khaii, U.B.R, (1892-96), vol. 2, 
292—dissented © from.. seizure. clause in’ a hire-purchase:. 
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agreement, however severe its terms, is not a stipulation amounting .. 


.toa penalty within the meaning of s. 74 of the Indian Céntract Act. 

The retaking of a chattel and the retention of monies’ already 
paid for its hire, even including a deposit, isnot the same as an 
extra payment Superimposed oe the normal terms of a contract 
payable by way of an agreed penalty or damages after the contract 
has been broken. Cramer v . Giles (1883), 1 Cab. & EJ. 151; 
Sterne v Beck, 1 Deg. & S.M. 595, Wallis v. Smith, 21 Ch. D. 
243— referred to. : : : 


ABDUL QUADFER v. WaTSON & Sons, Btd. 9 wen. fe ase 


HUSBAND AND wIFE (BUDDHIsTS) DYING WITHIN A SHORT INTERVAL 


INCOME-TAX ACT (XI OF 1922) s. 10 (2). (éii)—Capital and-advance— 
Partner's loan™o his firm—Interest paid by firm for such,loan, 
whether deductable from profits. Advances made by a partner to 
a firm over and above the amount.which he has agreed to sub- 


.scribe towards the capital of that business, cannot be treated as an , 


increase of his capital but as a loan made by him and if such 
advances are made for being used for the same purposes for which 
the original capital was intended to be used, they will be capital 
borrowed for the purpose of business within the meaning of s. 10 
(2) (iii) of the Income-tax Act and the payment of interest on such 
borrowings should be deducted from the profits of the, business. 
Commissioner of Income-tax v. Subramaniam, 51 Mad. .787— 
followed. In re Lalla Mal, 46 All.—distinguished. 


_ COMMISSIONER OF INCOME-TAX v, K.K.C.T. CHETTYAK Firm. 


INCOME-TAX ACT (XI oF 1922), ss. 22 (2) Ann (4), 23 (2) ann (4), 33, 
66—Scheme of the Act—Income-lax Officer's power to assess at his 
discretion, when -exercisable—No appeal from assessment made 
under s. 23 (4)—Commissioner’s power to review under s. 33—High 
Cou?t kas no power to compel Commissioner to refer on reyiew 
orders—Powe+ of Income-tax Officer under s. 27 to decide whether 
assessée has shown sufficient. cause—Powcr must - be cxercised 

. and not arbitrarily—-Discretion whether properly 

a OH not, a question of Jaw—High Courts power to order 

statement of case.ander s. 66 (3). The scheme of the Income-tax 
etlethat-if-an ‘assessed ‘ails to make a return in the terms of the 
bed: under s. 22 (2), or if he fails to produce such 

‘documents as the: Income-tax Officer may require 

2 (4), or ff he fails to produce-evidence under s.:23 (2) 

nlews: he°can show that he was prevented by sufficient 

bien -making the return, or that he did not receive the 

der 8. 22 (4) or s, 23 (2), or that he had not a reasonable 
ity to comply or was prevented by sufficient cause from 
ng with those notices, he is liable to be assessed under 

93 (4) to the best of the Income-tax Officer’s judgment. No appeal 

against.such an assessment, but the Commissioner may at his 
discretion review the assessment under s. 33. The Income-tax 
ficer in exercising his discretion ynder s. 23 (4) must make the 
jesament judicially- and not arbitrarily. If he fails in that 
ect: the Commissioner should exercise his discretion of 

Viewing the order under s. 33. But the failure of the Commis- 

ér to do so does not give the High Court jurisdiction to require 
























ltée that ‘sub-section relates back to sub-section (2) which deals 
with orders made under s.31 or's.32 and not with orders 
ders. 33,, In asking the Income-iax Officer to cancel an 
eivesINent under s. 27 -of the Act, an assessee has to satisfy the 
“s V@tfieer, 4.e. to prove that he has sufficient cause for non-compliance. 
-.£°The Income-tax Officer acting under s. 27 and thé’ Assistant 





8‘cate to be referred under sub-section. (3) of s. 66 of the Act, ~ 
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_AGE 
Commissioney” on appeal tunder s. aL have ithe power, to decide ee: 
whether the causé’ shown is or is not sufficient. - They have ‘a 
discretion, but it must be exercised judicially and ‘not capriciously. 
Whether such discretion-was so exercigzl or not is*a question ef: 
. law and therefore under s. 66.(3) the High Court:has pewer to 
require the Commissioner to state the case and to refer it to the 
‘High Court. ° 


P.KN.P.R. Caertvar Fira ?v, THE COMMISSIONER ‘OF ; 
INCOME-TAX, BURMA : : <3 ose 203 


Income-rax Act {XI oF 1922), SECTIONS 22 (4), 23 (4), 27, 30 (W<Notice to 
produce books, under section 22 (4)-—Income-tax Officer’ Ss jurisdiction 
to decide whether books in existence or not—Assessment under sec- 
tion 23 (4)—Remedy of assesséé to apply under section 27.<:No direct 

- appeal to Assistant Commissioner.. Where an.assessée is called 
upon by notice under section 22 (4) of the Income-tax Act to pro- 
duce certain books and he denies that he has such books, it is a 
question of fact‘for decision by the Income-tax Officer. If he 
holds that the -assessee has such books, and that therefore the’ 
assessee has failed to comply with the notice, the Income-tax 
- Officer can make the assessment under section 23 (4). The remédy 
of the assessee is not to appeal direct to the, Assistant Comimis- 
sioner under section 30 (1), but first to'make an application tothe 

’ Income-tax Officer under section a for the cancellation. of the” 
assessment. 


COMMISSIONER OF Icomu~tax v. M. Ss: K. CHETTYAR Fine .. 587 


‘Angpme-tax AcT (XI oF 1922) ss. 27, 59, 66.—Assessee cannot raise 
before High Court any question-of law other than the one referred 
to—Income-tax Officer’s discretion to decide under s. 27 whether 
sufficient cause shown by assessce for cancellation of: assessment— 
Discretion to be exercised judicially—Rules of the Central Board 
of Revenue, forms and notes, statutory force of —Failure of assessee ® 
to supply particulars legally démandable—Non-compliatice with 

requirements .of law, sifficient reason for. Income-tax Officer to 
refuse re-assessment. Where the High Court require§ the Com-_ 
missioner of Income-tax to. make a reference on 2 particular ques- 
tion of law,..jt.is not open ‘to the assessee to raise before the High 
Court. on the hearing of that case any quegtion other than that 
referred, so where the Commissioner accor ing to the order of 
the High Court referred -the question in this case ‘“ Whether or 
not the discretion given bys. 27 was propérly exercised in’ the 
case,’ the assessee could not argue whether the assessment in the 
case was in fact arbitrary and therefore illegal. Under §$, 27 the 
Income-tax Officer. has a discretion, which. consists of the poWer 
to decide whether the cause shown by an assessee fur cancel- 
lation of- his assessment is .or is not sufficient. He must not 
decide this. question arbitrarily or in an unsound manner. 
Under Rule 19 of the Rules made by the Board of Inland Revenue 
in exercise of the powers conferred by s. 59 of the Income-tax Act, 
the Income-tax authorities can call for the’ return of total income 
for Hindu undivided families in a ‘prescribed form to which notes 
are appended as to form and statements. The assessee is, bound 
to comply with all the requirements of the form and its notes: 
- The assessee in this case failed to comply with these requirements, 
on the ground that his accounts were not kept on a yearly:basis, 
From his-books he could have made up-a profit and loss account 
for . the preceding: ‘year cand so could have complied with the 
provisions of the law. . Held that the Income-tax Officer was 
justified in holding.that the assessee had not shown sufficient 
*_ cause for non-compliance with the requirements of the law and:that 
therefore his discretion was properly; exercised. Coptmissioner. :of 


“GENERAL INDEX, 


Jucontt-lax vy. S.P.K.A.A.M. Firm, 7 Ran. 669—referred to and ° 


distinguished. ; : 
COMMISSIONER OF INCOME-TAX, BURMA ¥. ‘PK.N.P.R. CHETTY 
Fim 2 + 58 9 ‘ : 


INCOME-TAX Act (XI oF 1922), SECTIONS 66 (3! AND 66A {2)—Section 


664 (2) ot applicable where High Courtrofused an application under 
section 66 (3)—Letters Patent, cl@use 37—Orders under section 
66 (3) neither made in appeal nor in the exercise of original 
jurisdiction. Held, that the orders of the High Court on an 
application under section 66 (3) of the Income-tax Act aré made 
neither on appeal nor in the exercise of original jurisdiction of 
the High Court and that no appeal lies to the Privy Council 
under clause 37, of the Letters Patent against such orders. Held, 
also, that section 66A (2) of the Income-tax Act does not provide 
for appeal to His Majesty in Council from an order of the 
High Court under section 66 (3) refusing to require the Com- 
inissioner to state a case and that the High Court-has-no juris- 
diction to grant. leave to appeal to His Majesty in Council from 
such an order. Alcock Ashdown & Co., Lid.,v. The Chief Reve- 
une Authority, Bombay, 23 Bom, L.R, 1132; Birendra Kishor 
Manikya ve The Secretary of State for India, 48 Cal. 766; Delhi 
Cloth aud General Mills Company vy. Income-tax Commissioner, 
Delhi, 54 LA. 424; Eniperor vy. Probhal Chandra Barua, 51 


Gah 504; Navivahoo v. Turner, 16 LA. 156; Rangoon Botataung 


Company vy. The Collector, Rangoon, 40 Cal. 21—referred to. 


FE. My Caerryar Firm v, THE COMMISSIONER OF INCOME- 
TAX, BURMA soe ae ae 


INHERENT. ‘POWERS OF THE COURT, APPLICATION FOR REVIEW {N 


forma pauperis.CANNOT BE ALLOWED UNDER 


+INSOLVeyT AND CREDITOR, MUTUAL DEALINGS BETWEEN 


INSOLVENCY, RIGHTS OF ACTION UNDER zr soe” 


-. INsoLveNcY—Uiidisckarged insolvent—Afler-acquired property—No 


‘INSOLVENCY Rus oF THE HicH Court—Rule 202 (2) intra vires—Sale - 
of mortgaged property—Official Assignee’s. Commission. to . be on. 


* 


vesting until Official Assignee :tervenes—Bona-fide transferee for 
value of after-acguired property from insolvent—Considerations for 


_- datervention —Presidency-Towus Insolvency Act (LI of 1909}, s. 52 


(2) (a}.. Where an undfécharged insolvent acquires property it 
does not vest.in the Official Assignee until: he- intervenes and 
yslaims it, If the insolvent transfers such property to a person 
“whether with or without the knowledge. of his insolvency, in 
the egurse of 2 bona-fide transaction for value with that person, the 
‘transfey2¢ Obtains a good title as against the Official Assignee. 
Cohen v. “Mitchell, '25 Q.B.D. 262—referred to. In deciding 
Whether:the Official Assignee should claim after-acquired pro- 
“perty, he must consider not only whether his claim on behalf 
of creditors is good in lavz or equity but also whether’ it is 
- honest, Where the insolvent. had no beneficial interest in the 
roperty ‘and acquired it merely as the agent of a third party, 


“=< the creditors having no moral or *equitable claim thereto, the 
quital 


- Official Ausignee would act rightly in refusing to intervene. In 
Fe Thettiisso®, (1919) 2 K.B.D. 733—referred to. - 


‘C, GCHouNG Talk v. Ma THEIN Nu «.. 








Bross sate procecds—Presidency-Towns Insolvency Act (III of 1909), 
gection 2—" Property”, meaning of. Held, that Rule 22 (2) framed 
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“by.the High Court under the Presidency-Towns Insolvency Act ig * 


°< dutva vires the rule-making powers of the Coutt. Held; thataméer . 
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“Rule 202.(2) the Official Assignee, selling with the consent of the 


O.R.M.M.S.P.S.V. “Camrrran v. OFFICIAL “ASSIGNEE att 
JURY TRIsL—CHARGE IN, HOW ‘to BE RECORDED GS yee iss 
JUSTICE, EQUITY AND GOOD CONSCIENCE, RULE, OF. oe awe 


‘nortgagee, property of the insolvent, usder a mortgage by depsit 
of title deeds is entitied to his commission on the gross sale 
proceeds. .Halimbhai Hassanally v. oF ranroz Eduljee Dinshgw, 
51 Bom. 516; In re Official Assignee’s Commission, 35 Cal. 990; 
K.P.S.P.P.L. Firm vy. C. A. P.C. Firm, 7 Ran. 126; Official 


Assignec v. Ramratan Das Bagyee, 54 Cal. 317 ; R. M. M. Chetiyar : 


Firm v. U Hla Bu. 5 Ran. 623; Sat Narain v. Behari Lal, 6 
Lah. 1; Shridhar Narayan v, Atmaran Govind, 7 Bom, 455 Eh 


“Sohanial v. Mohanlal, 50 All. 986 — referred or ee 


LAND Acguisition Act (I or 1894). SECTION 18—Nalure of proceedings 


before the Cort on refercnec—Limits on the.Court's jurisdiction — 


Court whether compelent to enquzre into objections not referred to it. * 
Held, that when under section 18 of the Land Acquisition Act, the - 


: objector has asked for and obtained a reference as to the rate at- 


ray 


which compensation was awarded to him, . the Court cannct hear . 


him on an objection to the measurement of the Jand acquired. 
Held, further, that on a reference under the Land Acquisition Act, 
the Court should hold a separate enquiry and that its proceedings. 
are notin mere continuation of the Collector’s. The decision 
must be on the evidence before the Court or on admissions made 
by the objector : and evidence before the Collector is not relevant; 
unless the same is admitted in evidence by consent of the parties. 
S. T. Maclutyre v. The Secretary of State for India, 2 L.B.R. 208 ; 
Shwe Gauigv. The Collector, 4 L.B.R. 71—-referred to. Rustomi 
B. Jijibhoi, in the matter of (1905) 7 Bom L.R. 98t—distinguislied. 
British India Steam Navigation Company v. The Scerctary.of Stale. 
for India, 38 Cal.-230.; Gangadhara Sastriv. The. Deputy Collector®- 


--of Madras, 14 LC. 270 ; Zla-ud-diny. The Secretary ofState for 
» India, 1 Lab.—dissenle: id from. 


C.R.M-A. FIRM v, SPECIAL COLLECTOR OF Baxcdon 


LANDLORD AND TENANT -. se ane eee “ 
LEGAL NECESSITY WHEN VALIDATING DEALING WITH THE ESTATE 


PROPERTY BY AN EXECUTOR de son tort. 


' LEGAL PRACTITIONER—IJustructions, receipt of, yes a prospective 


client—Subsequent appearance for the opposite party—Pr ofes- 


' sionat miscouduct. The applicant, an advocate, allowed jhe 


respondent to give him instructions in full without warning -him 
that the other. side had approached him to represent them in the 
matter and that he had not declinedthe offer. He, however, was 
not retained by the respondent and the brief of the other side being 
offered to him, accepted the same. Held, that whilst*the action of 


. the applicant does not amount to professional misconduct,-the case 


comes within the ambit of the rule,that counsel ought not.to accept. 
a brief against a party, even though that party refuses to retain him, 
in any case in which he would be embarrassed _in the digcharge 
of his duty by reason of the confidence and that the applicant 
was rightly refused permission by the trial court to appear in the 
suit. Damodar Venkatesh v. Bhavanishankar Maugesh, 26 Bom. 

423; Mary Lilian Hira Devi v. Kunwar Digbijai Singh, 21 C.W.N. 
1137 ; Maung Mya U v. Sut “Singh, .(1897-01) 11 U.B.R. 362; 
Mr. i Tin Byu U (1910-13) U.B.R. :0; Pallonji Marwanji Vv. 


, Kailabhai Lallubhai, 12 Bom. 85.— “referred fo, 


U Ko Ko Gyt v. U SAN MYA dae 
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LEGAL PRACTITIONER APPEARING IN ONE CASE FOR ONE PARTY AND 
APPEARING FOR OPPOSITE PARTY IN-ANOTHER CASE OVER THE SAME 
DIsPUTE—Advocate’s right to change stdes—Probability of mischief 


or misapprehension arising from such conducb—Courl’s discretion . 


to disallow Advocate from appearing for opposite party in sub- 
sequent litigation. An Advocate on the instructions of his client 
filed a suit to set aside an award in respect of a certain conveyance 
between his client and the opposit@ party. The plaint alleged that 
the consideration was falsely statedin the conveyance. By con- 
sent the award was set aside. Then there were disputes between 
tue advocate and his client and thereafter that Gient filed Another 
suit to set aside the conveyance on the grounds of undue influence 
and failure of consideration. In this case the advocate appeared 
for the opposite party who denied the plaintiff's allegations. 
Plaintiff objected to the appearance’ of his late advocate in the 
present case on behalf of the opposite party. Held, that under the 
circumstances of the case the Court had discretion to refuse to 
allow the advocate to appear for the opposite party. A legal 
practitioner may change sides, but if, as in this case, such conduct 
is likely to cause mischief or reasonable misapprehension in the 
mind of his late client, the Court would nof allow the advocate to 
appear for the other party. Bezouji’s case, 12 Bom. 91 ; In the case 
rs Mr. Danicll, PJ. 18; M.L. Hira Devi vy. Kunwar Digbijai, 21 

.W.N (P.C.) 1137 ; Mr. v. Tun Byun U (1910) 1 U.B.R. 50; 
Rakusen v. Eliis (1912) 1 Ch. Div 831; Srinivasa v. Pichai, 38 
Mad. 630; Veerappa v. Sundaresa, 48 Mad. 676—referred to. 


MauncG SgEin Gy1 v. T. MANECKJEE ... esa oe 
LETTERS PATENT, CLAUSES 8, 9, 10, 11, 37, 39... a as Sac 
LETTERS PATENT, CLAUSE 35 eS es dei ee ee 


LICENSE FEES, AMOUNT OF, FOR PRIVATE MARKETS WITHIN: THE CITY 
‘OF KKANGOON, HOW FAR OPEN TO QUESTION IN THE H1GH Courzy... 


LICENSE FEES FOR PRIVATE MARKETS TO BE FIXED’ BY RESOLUTION OF 
THE CORPORATION IN THE CITY OF RANGOON see? =e 


LIMITATION—Suiti for account—Assigninent of morigage—Equitable 
right scl ren who found part of money lenL—Absence of specific 
trust—Abseuce of denial of right of account—‘' Right to sue”— 
Indian Trust Act (II of 1882), s. 88—Indian Limitation Act (1X of 
1908), s. 10; Sch., 1, drts. 62,120. In 1906 a mortgage securing a 
loan was assigned tothe present defendants.. A quarter of the 
money lent had been found by a firm, R.M.A.T., which was not in 
spartnergaip. with the mortgagee and was not a party to the mort- 
fa ©. In 1908 RM.A.T.. transferred to the present plaintiffs all 
e 


r interest in any money received under the mortgage in an- 


administration suit then proceeding. In 1919 the defendants 
_ obtained in the suit a final decree -for sale. In 1920 the property 
- was sold under the decree and was purchased by the defendants at 


Bee ct] 


_PAGE 


44 


40- 
380- 


143 


143 


a proper price. In 1923 the plaintiffs sued claiming.a quarter.of . 


the property, and an account,. Held, fi) that the plaintiffs were not 
entitled to part of the property under the Indian Trusts Act, 1882, 
8, 88, but we¥e entitled in equity to an account for the reason that, 
4s assignees froma party who had provided a share of the moneys 
necessary to make the advances, they stood upon‘that party’s 


equitable right.{o call the other lenders or their representatives:to . 


account for the share of the advances when recovered. {2) That 
the sft for an account was not barred under the Indian Limitation 


Act, 1908. Section 10didnot .apply as:there was no trust for a: 


Pea purpose ; Khaw Sim. Teh v. Chuah Hooi Gnoh, (1921) L.R. 
49 1A, 37, 43—followed.. Art. 62, which relates to‘suits for money 


Sai ,(1884), LL.R.10 Cal, 860, 865 ; LAR, 11.1.A..59, 65—followed. 


The suit fell within Art ,120- and was got barred as the defendants 

could not specify.any date at which they had: denied thetclaim to _ , 
.. an account, and aright to sue does not accrue so as’ to cause time. 

io ran-under Art. 120 until thore has been an inf ringement,’ or at: 


least an unequivocal threat to infringe, the rights asserted in the 
suit: Bolo v. Koklan (1930), LL. R. 11 Lah. 657 ; LR. 571A. ae 
followed. a 


ANNAMALAI’ Guertin ae AMET, MursvKaropean 
CHETTIAR See ote w tale 


‘LIMITATION. ACT, , SECTION 10, WHETHER APPLICABLE. TO EQUITABLE ha eae 
“ee aes ove ve, 645 
645, 


CLAIM AGAINST: TRUSTEE : ar 
‘LIMITATION AcT, ARTICLES 62,120. 2 we ee ae ee 
LIMITATION ACT ARTICLES 142, 144 tes militaire 


LIMITATION ACT, ARTICLE 168, WHETHER APPLICABLE TO APPLICATION, 
TO RESTORE APPEAL: DISMISSED FOR NON-PAYMENT OF PROCESS 


FEES see ever 


‘MAINTENANCE ORDER, WHETHER, VACATED. BY SUSSEQUENT UNION-— 
‘Criminal Procedure Code (V-of 1898), sections 488 (5). and 489 (2) 


not applicable.. Held, that since a maintenance order‘in favour... 
of the wife is necessitated by neglect or refusal by the husband | 


to maintain the wife, a boua fide reunion must be interpreted 


.. as removing the basis on which the order rests” and as therefore. ee 


vacating the order. . ; 
'U- Po SHIN v. Ma SEIN: Mya aes Hianel = 
“MARRIAGE, ESSENTIALS OF A WALID —UNDER BurMuse. Bvunaiet Fate 


MISIOINDER OF “CHARGES, EFFECT ‘OF xy ang « 


MORTGAGE, INVALID FoR WANT or REGISTRATION, PROOF pF, HOW FAR 
ADMISSIBLE—Suwit for possession of land on repayment: afmoney lent 


Limitation Act (1X of 1908), Articles 142, 144. Had, that in a suit for. 


possession of land on the basis of the plaintiffs’ title thereto, condi- 
tioned on equitable grounds on repayment of he amount borrowed, 
under a mortgage arrangement, invalid for want of registration, 
the plaintiffs are entitied to lead oral evidence of the abortive 
mortgage for the collateral purpose of showing the circumstances 
under which the defendant obtained possession. ae {per 
Otter, J.) that the proper article of the Limitation Act to 


amount to dispossession or discontinuance of possession within the 
meaning of that article. Fakir Abdulla y, Babaji Gunaji, 14 Bom. 
358; Gobind Lall Séal v. Debendranath Mullick, 6 Ran. 311; 
Maung. Kin Lay vy. Maung Tun haing, 5 Ran. 679; Maung San 
Min v. Maung Po Hlaing, 4 Ran. 1; Maung Ya Gyaw v. Ma Ngwe, 
2 L.B.R. 65—referred to. Nadapana Appanna vy. Sabipilli 


Venkatasami, 47 ‘Mad. 203; Varada Pillai v. Jevarathnammal, : 


"43 Mad. 244—-followed.. 
MAUNG SIN v. MAUNG So MIN ee ry) aide 


“MORTGAGE. OF MOVEABLES ee ae Fee 
MORTGAGEES’ PLANTATION OF .TREES ON MORTGAGED PROPERTY—.. 


Mortgagee's claim to. compensation for intprovements —Accession 


* neither necessary nor made with morigagor’s consent—Transfer of - 


: récelved to the use of the plaintifé did HOE apply’ to. ‘an equitalile ° 
' claim against a trastee.to account ; Gurudas ‘Pyne v.-Ram- Narain’ 


e applied - 
to such is Article 144. Held (per Brown, J.) that even if Article © 
142 of the Limitation Act is applicable to such suits, possession’ by. 
the defendant with the leave and license of the plaintiff doés not- 
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Proptrty Act (1V of 1882), s. 53. A mortgagee in possession of the — 
mor{gaged garden land voluntarily planted fruit-free in it... Held, ' 


he was ‘not entitled to compensation for the :value of the:trees..on 
redemption by. the mortgagor. They were not. an accession 
necessary fer thé preservation’ of the property| and they were not 
planted with the consent ofthe IQURAEOF; Nageshar Rai v.. Nand 
Lal, 48 All. 70—referred to. 4 hes 


Ma E v. Kaune Po Ko set? 


MoVEABLE PROPERTY, MORTGAGE oF—Priorities—Effect of attachment 
under Order 38, Rule 10, Civil Procedute Code (V of 1908), on 
nryrtgage of moveables. ‘Held, that under Order 38, Rule 10 of the 
Code of Civil Procedure, an -attachment before judgment does not 
take priority over a mortgage of specific moveables although the 
mortgagee has not obtained possession. Bisheshar Das v. Ambika 
Prasad, 37 All. 575 ; Manackjec Pallanjee.v. S. A. Meyappa Chetty, 
8 L.B.R. 336, S.R. M M. Raman Chetty v. Steel Brother 5,5 L.B.R. 

8—referred to. ss 


EBRAHIM Han MAHOMED v. NooR MAHOMED ar 


MortTGace— Widow administering Estate without letters—Mortgage for 
necessary purposes of Estate—Validity of Mortgage—Chinese Bud- 
dhists. A Chinese Buddhist resident in Burma died intestate in 1917. 
possessed of property in Burma ; he was survived by a Burmese 
wife and by sons by a deceased Chinese wife. The widow, obtain- 
ing a grant of letters of administration, administered her husband's 
estate on behalf of herself and the sons, and in the course of co 
doing she, in 1921, mortgaged a part to secure advances which 
were necessary for 'the purposes of the estate and were applied for 
its benefit. Held that upon the above facts found by the Courts 
in Burma the mortgage was binding upon the estate; it was 
unnecessary to consider whether the widow had under Chinese 
Customary Law if applicable, a right of succession, or as found 
by {ne High Court a right to administer the property on behalf of 

’ the faniily. Chan Pyu v. Saw Sin (1928) LL R. 6 Ran. 623-631 as 
to succession to,the igi of a’'Chinaman domiciled in Surma,— 
referr ed to. 


Bon Kwt ». SERS.KR. ARM 


‘NEPHEWS AND NIECKS, SHARE EQUALLY IN BUDDHIST LAW, WHEN SOLE 
HEIRS OF THE DECEASED aes os ai “eee 


-OFFENCES UNDER SECTIONS 182 and 211 OF THE PENAL CODE ON THE 
SAME FALSE CHARGE ARE DISTINCT OFFENCES ea es 


(OFFICIAL AssionBxs’ COMMISSION ON’ SALE OF PROPERTY UNDER | 


MORTGAGE : ; 
‘ORASA, ELDEST SURVIVING CHILD, ON DEATH IN INFANCY OF THE 
ELDEST BORN, WHETHER CAN CLAIM TO BE AN wale oes 


PAUPER APPLICATION FOR: REVIEW—Review not a continuation of the 
. appeal—Inhcrent powers of the Court—Civil Procedure Code {Act V 
of 1908), section 151. ‘Held, that a, review application is hot a 
continuation of the appeal. Held, that the Courts in India have 
no powers ginder.section 151 of the Civil .Procedure Code to 


grant leave to prosecute proceedings in forma pauperis in! 


caseS not provided for by the Code. Heid, accordingly, ‘that an 
application for leave to prosecute a review or a revision in forma 
pauperis is not competent.’ Chiru Doss W. Nittskally Dossee, 
5 Cal. 819; Hukim Chand Boid vy. Kamalanand Singh, 34 Cal. 


927 ; "Nanda Kishore Singh vy. Ram oohae. Sahu, a. Cal. 955—- , 


referred . to. 
‘MA NYEIN: -YONE. uP. Dz PATEL 
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PAGE. 
_ PENAL Cope (Act XLV OF 1860), SECTION 34—Comsmon intention®® : : 
Wo gencral rule as to presumption tobe drawn—Facts of each cage : 
to be considered.’ The common intention referred to in’section 34 - 
of the Indian Penal Code is an intention 1 to.commit the crime actu- 
ally committed‘and each accuséd person can be. corifcted of that 
crime only if he has participated in that common intention. The , 
iniention of an accused person must be judged. from the proved 
_ facts of the particular case itself, and no general rule applicable to 
cases of this class can be laid down .as to what _ presumption ‘may. 
be drawn on any given set of facts. Barendra Kumar Ghosh v. 
Emperor, 50 Cal. 197 (2.C.)'; Maung Gyi ve King-Emperori1 Ran. + 
390 ; Nga Tun Baw v. Ring-Emperor, U.BR. (1907-08) II Penal? 
Code 5 ; Po Sein v. King-Emperor, 1L.B.R. 233 ; Queen-Enpress 
Vii Duna Baidya, 19 Mad, 483; Shwe On v. King-Em peror, a By 
L.B.R. 117—referred” to, : 


Nea E 2. KING-EMPEROR ras ee a we 603 


‘PENAL ‘CoDE (XLV oF 1860), SECTION 179-—Refusing r answer ques- - 

tions of a police-officer investigating into. a case under section 161, 

. Criminal Procedure Code (V. of 1898), not an offence. Held, that 

_ refusing to answer the questions of a police-officer investigating a 
‘case under section 161 of .the.Criminal Procedure Code is not an. * 
offence under section 179 of the Penal Code. Gul Hassan Shah - 

v. Emperor, 27 P.R. (1908) ; Queen-Empress v. SReneReae: Kone, - 

23 Mad, 544—followed. + + hake 


‘MAwzawacy1 v. KING-EMPEROR ese ee: 511 


- PENAL Cove (XLV oF 1860), 8-182 -AND 211—Offence under section. 
182 followed by offence under section 211 on the same false 
 charge—Prosccution may. be..for. either offence. Accused laid a 
false charge of robbery in an information before the police; who 
after investigation threw out the case. Subsequently the accused 
lodged a complaint in court for-the same ‘offence and the comg.. 

’ plaint ‘was dismissed bythe: court. - Held, that the aqcused has 
cominitted two distinct .offences under section 182 and section - 
211 of the Indian Penal Code and could be prosecut€d for either _ 
offence, though in the ordinary way if a prosecution takes place it 
should be for the more serious of the two offences coninitted. 
Brown v. Ananda Lal Mullick, 44 Cal. 650; ‘Shaik Mahammad 
Yassin v. King-Empcror, 4 Pat. 323.; shith Samir v. Sajidar 
Rahman, 53 Cal. 824—distinguished. Jaggu v. Pala, 24 B,R.95; 
Maung Pe v. Maung Chaw, Criminal Revision No. '163B, of 1927, 
H.C.R.; Rambrose v. King-mperor, 6 Ran. 578—dissented from. 
Daroga Gope v. King-Emperor, 5 Pat. 33; Emperor vy. Prag Duit, 
5i All, 382; Ma Saw Yin v. King-Emperor, 11 L.B.R. 643; 
Queen-Empress v. Raghit Tewari, 15 All. 336—followed. 


Ma Paw v KiNG-EMPEROR et Me ae 


_ PENAL Cov (Act XLV or 1860), ss. 206, 207 raudulent transfer 
of property to evade civil decrge—Suit must be pending before 
criminal action could be, taken,, A civil suit must be actually 

- pending before a Court and not merely intended to be filed, before 
a person €an prosecute another under ss. 206 and 207 of the Indian 
Penal Code for a fraudulent transfer of property likely to be taken 

"in execution of the civil decree that is passed or likely to be passed. 


M. S. PonuswaMi-v. KiNG-EMPEROR ae a Tee 268 


PENAL CopE (Act XLV oF 1860). .409, 427—Criminal breach of 
trust refers. to moveable property—Standing teak trees immoveable 
property—Alternative conviction for mischief illegal-—Essentials o, 

* offence -of smischief. A Forest: Range Officer marked certain 
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growing teak trees and allowed them to be felled bya free license 
hoider whose license allowed him to fell only aule-nathat teak. 
The offieer was convicted’ of crim*nal breach oftrust and in the 
alternative of nuschief. Meld, that criminal breach of trust refers 


to moveable property only and that standing teak trees being 


immoveable property, the officer could not be convicted of criminal 
breach of trust in respect of them. Durga Tewari v. King- 
Engeror, 36 Cal: 758 ; Jugdawn v. Q.E., 23 Cal. 372; Reg. v. 
Girgaha, 6 Bom. H.C. 33—rejerred to. Held, also, that the alterna- 
tive cenviction for mischief without a distinct charge in respect 
thereof was also bad. Mischief is nota minor form of criminal 
breach of trust and the intent to cause wrongful iloss or damage is 
an essential fot the offence of mischief. 


U Ka DoE v. KING-EMPEROR Bucs ose 


Prenat CopE (AcT XLV oF 1860), sECTION 499—Statement. made in 
affidavits—Absolute privilege, English rule of, not applicable to 
prosecutions for defamation in India. Held, that where criminal 
proceedings are taken for defamatory statements alleged to be made 
by parties to a judicial proceedings in affidavits filed by them, the 
accused cannot claim the protection of the English rule of 
absolute privilege ; and that if the statements are in fact defama- 


tory, the accused can protect himself only under one of the © 


exceptions to section 499, Indian Penal Code. Golap Jan v. 
Bholanath Khetiry, 38 Cal. 880; Guunesh Nath Dutt Singh v. 
Mugneeram Choudhury, 11 Beng, L.R. 324 ; Jagath Mohan Nath 

_ Sha Deo v. Kalipada Ghosh, 1 Pat. 371 ; Muthusami Naidu, in re 
37 Mad. 110: P. Venkata Reddy, in re,36 Mad. 216; Satish 
- Chandra Chakravati v. Ram-Dayal De, 48 Cal. 388—referred to. 
McDonnel v. King-Emperor, 3 Ran. 524; Meer Berks v. Maung 
Hla Pe, 3 U.B.R. 101 ; Mya Thi v. Henry Po Saw, 3 L.B.R. 265— 
followed, 


“POLICE OFFICER, INVESTIGATING. A.CASE, REFUSING TO ANSWER QUES- 
TIONS PUT BY, NOT AN OF ENCE pee see eee 


‘POLICE OFFICER, WHO ISA |= owe oes aie ae 
[PRESIDENCY-TOWNS INSOLVENCY ACT, SECTION 2 oe nt 


n 7 : ‘ 
MULL CHAND v. Buca SINGH eve Soa ove 


PRFSIDENCY-Towns INSoLVENCY Act (III oF 1909), SECTIONS 2 (c) AND- 


17—Right to sue for damages for loss of credit and reputation not 
“property within te meaning of section 2(e)}—Principle applicable to 
firms. Heli, that the right to sue for damages caused by loss of 
credit and reputation are not part of the insolvent’s property 
within section 2 (e) and donot vest in the Official Assignee. Held, 
further, that the same principle is-applicable to a firm, as there is 
no difference between the credit and reputation of a firm and the 
credit and reputation of the partners of the firm. Beckham v. 
Drake, 2 H.L.C. 579 ; Brewer v. Dew, 11 M. & W. 625 ; Seodoyal 
*Khemka v. Joharniull Manmull, 50 .Ca. 549 ; Wilson v. United 
Countries Bank, Ltd. (1920), A.C. 102—referred to. 


D. K. Cassiit & Song v. V. M. AsDUR RaaMAN 
PRESIDENCY-TOWNS INSOLVENCY ACT, SECTION 52(2) (a) 
PRIVATE MARKETS, FACTORS DETERMINING THE LICENSE FEES FOR ose 
PRIVILEGE, ABSOLUTE, ENGLISH RULE OF, NOT APPLICABLE IN INDIA ... 
Privy CouNCIL, No APPEAL TO,-FROM AN ORDER OF THE HicH Court 


REFUSING TO REQUIRE THE INCOME-TAX COMMISSIONER TO STATE - 


CASE - eee ane oes z 
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aes 
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‘Privy CoUNCIL, RIGHT OF APPEAL TO—Order.of High Cqurt remo: ing , ; 
advocate under clause 8 of Letters Patent—Nature of ‘the proceed: °* 
ings, disciplinary inquiry only—High Court ha- ito power to .geant 
certificate for appeal to Privy Council in respect of stn, proceed- 
ings—Letters Patent, Clauses 8, 9,10. 11, 37, 39—Civil Procedure 
Code (Act V of 1908) ss. 106; 110.: Clause 8 of ‘the Letters Patent 
empowers the High Court to remove or suspend on reasonable 
cause advocates, pleaders or attorneys of the Court. -The proceed- 
ings in sucha case are, inthe nature of a purely disciplinary 
inquiry “and the provisions of the Civil Procedure Code have ro’. 
application to them. Neither does the matter come within the @ 
purview of Clauses 9, 10, 11 or 37, of the Letters Patent. It is 

‘not an order made “on appeal” nor is it an order made in the 
exercise of Original Civil Jurisdiction, either ordinary or extra- 
ordiriary,.and Clause 39 relating to appeals in criminal cases also - 
does not, apply. Consequently, the Court has no power, either~ 
under the. Civil Procedure Code or under the Letters Patent to 

* grant a, certificate i in respect of such proceedings of appeal to His 

; Majesty in Council. Civil Miscellaneous Application No. 24 of 
1906 of the C.Ct. L.B.—referred to. 


IN THE MATTER’ OF AN ADVOCATE ae woe 40 


PRESIDENCY-Towns INSOLVENCY Act (V oF 1920), SECTION 47.-— 
. Mutual dealings between insolvent and creditor—Claim of set-off 
“bu. a person, who becomes creditor of insolvent, subsequent. to 
* @judication. The defendants* ‘who were the judgment-debtors of 
‘dn insolvent, represented. in these proceedings by the Official 
Assignee, claim to set-off against their liabilities, a decree against 
the Official Assignee representing the insolvent, of which decree 
.. they were assignees for very. much less than its face value.. Held, 
that no judgment-debtor of an insolvent can place: himself in a 
more favourable position vis .a vis his fellow debtors by purddas- 
‘ing after adjudication the liabilities of the insolvent@and then set- 
ting‘O!f his rights thus procured against his orjginal debt to the ~ 
insolvent’s estate. Dickson v. Evans, 3 Revised “Reports 119: In © 
re Daintray (1900). 1 Q.B.D. 546; In re Milan Tramways Com- 
pany, 25 Ch. D.57; Radha Kishan v. Ganga Ram Radha Kishen, 
P.R., Vol. 49, page 176 —referred to. oc 


THE OFFICIAL ASSIGNEE v. MA YAIT aes rec 419 
PROBATE AND ADMINISTRATION ACT, SECTIONS,59, 82, 84, 88 and 89 ... 463 
PROBATE, REVOCATION OF, ;DOES NOT INVALIDATE ANT@CEDENT PRO- © 


CEEDINGS ai ma as tg (Oo ls 463. 
PROBATE PROCEEDINGS, JUDGMENT IN, APPEALABLE TO THE. PRIVY 

COUNCIL IF OF THE NECESSARY VALUATION soo ise 179 . 
PROFESSIONAL MISCONDUCT, WHAT ‘CONSTITUTES ee oo, 446 
‘ PROPERTY” , MEANING.OF a4 ase aes on 314 


PROVINCIAL INSOLVENCY Act (IYI oF 1920), section 43 (1)—Court 
empowered to extend time for application for discharge of its: own 
motion. Held, that under the Provincial Insolvericy Act, the - 
Court may of its own motion extend the period allowed -to.a 
debtor for applying for his discharge. Pandit Bindraban Dina- 
nath v. Official Receiver, 8 Ran. 187—distinguished, 


R.M.K.R.M. CHETTYAR vw Ko Po THT ees ae 506. 
PROVINCIAL INSOLVENCY AcT (V oF 1920), ss. 43(1), 5, 27—Provisions of 


s.43 (1) mandatory—Court has no power to extenditime for discharge 
after mee of Perion fixed or extended before expiry—S.5 lumited 
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. = ' : ; PAGE 
by # owisions of the Act—Annulment does not end insolvency ~* 
. proce dings—Caurt's power to vest debtor's property inta Receiver. 
‘The provisions of.s. 43 (1).of the Provincial Insolvency Act are 
manuaiory so tat it an insolvent does not apply for/his discharge 
witbhi=he period originally specified, or subsequently extended 
upon--an application made within. that . period, the adjudication: 
must of necessity be annulled. The Court has no. power to extend 
the time for discharge by virtue of s.‘5 of the Act calling in aid 
es. 148 of the Civil Procedure Code .as to extension of time as the 
powers given by s. 5 are limited and subjeét tothe provisions of 
th. Insolvency Act. On an annulment of adjudication under 
s. 43 (1) the insolvency proceedings do not necessarily come to an 
end and the property of the insolvent does not thereby revert to 
the insolvent. For the benefit of the. creditors the Court. may, 
under s. 37 of the Act, vest the propérty in the Official Receivér or 
other person. Badri Narain vy. Shoe Koer, 17 .Cal. 512 (P.C.)— 
distinguished.— Bhai Khan Desraj, C.M. Ap. 53 of 1925‘H.C., C. 
Vennugopalachariar v. Chunnilal, 49 Mad. 935 ; Income-tax Com- 
missioner v. Pemsal (1891) A.C. 531 ; Jethaj: v. Krishnaya, 52 Mad. 
648 ; K.K.S.A.R.A. Chettyar v. Maung Myat Tha, 6 B.L.J.5; Ram 
Krishna Misra ex parte, 4 Pat. 51; Rup Singh v. Official Receiver, 
10, Lah. 357 ; T. Chinnappa v. Kolakula, 51 Mad. 839—referred to. 
A. Abraham v. Sookias, 51 Cal. 337; Abbireddi v- Venkata, 51 
M.L.J. 60; Arunagiri v. Kandaswami, 83, 1.C. 955 ; Saligram v. 
Official Receiver (1926) A.1.R. (Sind) 94—dissented front. get 


PANDIT BINDRABAN DINANATH V. OFFICIAL RECEIVER {0 | 
C.P.A.R. Firm --- ... sa ow «SZ 


PROVINCIAL SMALL Causes Court Act (IX oF 1887), SECOND SCHEDULE, 
| , ARTICLE 23—Suii for recovery of money wrongly paid tn execution. 
' Held that adispute as regards the. payment of assets realised by a 
Court-not falling within ‘sections 47 and 73 of the Code of Civil 
Proéedure may be framed asa suit for ‘‘ money had and received” 
and will be cognisable in a Court of Small Causes. Bhagwan Das 
v. Karam Hussein, 33 All. 708 ; Kishori Lal v. Kuber Singh, 33 All. 
39; Official . Recerver v. -Veeraraghavan Pattar,45° Mad. 70 ; 
Shanker Sarup-v. Mejo Mal, 23 All. 343 —referred to. 


_ S.R.M.M.A. MuRUGAPPA CHETTYAR v. U. N. MITTRA ee | 485 
“RECEIVER, POWER OF COURT TO APPOINT, TO TAKE CHARGE OF PRO- 
é PERTY OF DEBTOR WHOSE INSOLVENCY 1S ANNULLED oe 187 


REFERENCE, UNDER LaNp ACQUISITION ACT, NATURE OF PROCEEDINGS .. 
BEFORE. THE'¢ : fe ae wee 364 
Aas 


"COURT ON : 

' REGISTRATION AcT (XVI oF 1908, s. 17 (1). & (2), 49.—Discharge of a 
debt and_ extinguishment of a_ morigage, distinction between— 
Document giving credit for portion of mortgage sum—Mortgage 
interest left unaffected—Document whether. compulsorily registrable 
—Ad=missibility of document in evidence. Thereisa clear distinc- 
tion between the discharge of a debt and the extinguishment of a 
mortgage, though one may be the ‘result of the other. Where a 
document. executed by the mortgagee’s heir purported to give 
credit to the mortgagor fsra portion of the principal sum and 
interest in consideration of bis paying all expenses in counection 
with tle litigation as to the deceased mortgagee’s estate but the 
transaction did not affect the mortgage interest, held that whilst 
the document was not a receipt within the meaning of clause (xi) 
of sub-section 2 of section 17 of the Registration Act, it did not fall. 
within either clause (4) or clause {c) of sub-section (1) of that 
section, and so did not require registration and was admissible in 
sevidence. Futteh Chand v. Lechember, 14 Moo. 1.4. 129; Jiwan 
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~ 


LIF v, -Basamal; 9A: 108-5. Netlararii Sectadiseni, 43 Mad. 803— 
referred to.  Basawa vi Kalkapa, 2 Bom. 489; Iinam Av. Beiy 
Nath, 33 Cal. 613; Inidad. Husain y. Ti asaddr 
Ramapa v.. Umama, 7: Boin. 123—distifiguished. , 


U THA Daune v. Ma CHO “6 es 
"Res JUDICATA, 18 APPLICABLE TO: EXECUTION PROCEEDINGS 


REs. Jupicata—Title to landlord and tenant, estoppel- of — Tenant—Ps €= 
vious decision on ground of, estoppel—End of lease—Terms of pre- 
. vious judgmént-—Indiah Evidence Act (I of 1872) section 116—Code. 
of Civit Procedure {Act V of 1 1908}, section il. The appellant suéd the 
firstysespondent for partition and | ‘possession of 1/6 share in certain 
lands: In a previous'suit for ejectment, in which the first respon- 
dent hactbeen plaintiff and the appellant: one of the défendants a 
judgmenPof ‘the Board in™1927-had: ‘declared: that the share now 
‘an; suit was: the” property of the. first respondent. “The appellant ; 





contended that there was-no:res judicata which, batred him from - 


maintaining the present Suit as the above decision: ‘ofthe Board 


“was on the ground that:the appellant being the. tenant of, the first - 


~ respondent ‘was e8topped by section 116 of the Indian Evidence 

Act, 1872, from denying his title and. since the decision the lease. 
had ended and possession’ beéh' restored. Held, without ‘expres 
sing any views asto the construction or effect of section 116,‘that 


the. ‘appellant was. barred-by res judicata from majntaining.the 


suit.as the judgment. of the Board’ in clear and unambiguous 

- Jangu: ge determined finally and conclusively that the first respon-_ 
dept, wned ‘the share i in-suit and provided tor ia partition on: ‘that: 
basis. . Sy cuge 


J. is Vekrannes u. Rowmsow AND O'cHERS {P. Cc) 





RESTITUTION OF CONTUGAL RIGHTS, WHETHER A SUIT LIES, FOR, ‘UNDER 


in a Law ‘ 








NOT, aN” 


PRELLATE: DECREE, 


Revocation OF PROBATE, EFFECT OF, AN/ANTECEDEN 
Probate and Administration Act (V of 1881), sectio; B2, 84 
89-—-Succession Act (XXXIX of 1925), sections 273, 216: 9 
306. Held, that.a grant either of probate or-of lettérs 0 

‘tration’ does. not on revocation become void’,ab« initio: 









eld, 
accordingly, that the proceedings i in-assuit. prosecuted on behalf of ae 


the estate by an executor do‘net bi me void:-on revocation 
are binding on the estaté. Gopal Das ‘Agrawalah.v. Bud: 





Sureka, 33 Cal. 657—referred. to. -Craster v. Thomas- (909) 2 2: 


~Ch..348 ; Debendra Nath Dutt v.. Admiuistrator-Gencral-of Bengal, 


3&.Cal: 955 ; . Hewson v. Sheliey, (914) 2 Ch. 13—followed. Ellis : 
we Ellis (1905 1 Ch. 613 ; Pandit Prayrag Raj v. Keuashinran Petstiad oe 


Tewari,. 6.C.W.N- 787—dissented from. 
Ma THEIN § v. E. G. NEPEAN 











SANCTION TO PROSECUTE Hekosany FORM oF. S Sigmar 
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Sxconp APPEALS, IF HicH Court COMPETE NT to DEAL WITH FACTS. IN: 
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, tee ntse 463° 
RIGHT TO SUE FOR. DAMAGES FOR LOSS OF GREDIT OR. REPUTATION ae 
"PROPERTY “WITHIN. THE MEANING. OF SECTION: 2 2 (e) OF ACT HI or 


441. 
. 425. 


%2 
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SET-oFF (tN INSOLVENCY) CLAIM OF, BY A PERSON WHO BECOMES A 
CREDITOR SUBSEQUENT TO ADJUDICA1ION eae see 


“ SPES SUCCESSIONIS,” WHATISA - we ee oe 


STEP-CHILD BY RIVAL WIFE, RIGHTS AT BuppHisT LAW eer 
Succrssion ACT, SECTION-29 se ai 2) ee 
SUCCESSION ACT, SECTIONS 273, 286, 297, 308 AND 306 , 
‘SUIT FOR RESTITUTION OF CONJUGAL RIGHTS LIES AT Buppuist Law - 


Suir TO REC OVER MONEY. WRONGLY PAID IN EXECUTION TO MORTGAGEE 
OF. PROPERTY SOLD SUBJECT TO MORTGAGE ee 


TRANSFER OF PROPERTY ACT (IV oF. 1882) 8.6 (a) d=Shei Succes- 
sionis—Interest under Settlement in Trust—Vested Interest— 


Contingent-Interest— Validity of Fransfer. Apersonentitled under - 


a deed of settlement made in the life-time of the settlor to a vested 
interest in the income of the trust fund and to an interest in the 
corpus contingent upon his surviving at the period of distribution 
can validly assign his interest under the settlement ; his interest, 
whether vested or contingent, is not a mere. possibility of the 
nature of the chance of an heir-apparent succeeding, nor a mere 

- right to sue so as to be untransferable by the — of Property 
Act, 1882,.s. 6 {a) {e). : 


Ma YAIT v. THEOFFICIAL ASSIGNEE (i. as 
TRANSFER OF PROPERTY ACT, SECTION 63 : see 

_ Trust Act, SECTION 88 — ae © ee ee ae 

Uerer BURMA LAND REVENUE MANUAL, SECTION 45 ay ace oe 


Wipow,. ‘ADMINISTERING THE ESTATE WITHOUT LETTERS OF ADMINIS- 
TRATION MAY BIND ESTATE FOR NECESSARY PURPOSES OF THE 
ESTATE — on one aoe ose eee 


G.B.C.P.0.—No.-132, H.G.R.,; 30-5-31—3,000.. 
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